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(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions are: 


1. Whether, in an action under Section 34 of the Trading with 
the Enemy Act for payment of a debt out of vested property, the legal 
representative of a deceased creditor who had a debt claim against a 
person whose property was subsequently vested by the Alien Property 
Custodian is entitled to receive payment of the debt to the same extent 
as would have the creditor, if living, where both the creditor and his 
legal representative meet all the qualifications of the statute. 


2. Whether qualifications which are not included in a statute 
passed by Congress may be added to that statute by the Alien Property 
Custodian, particularly when the statute is confiscatory in nature and 
therefore must be strictly construed. 


3. Whether in proceedings under Section 34 the District Court 


has jurisdiction to order payment of the debt upon motions for summary 
judgment made by both parties where the administrative record shows 


that no issue of fact exists, and where each motion admitted that there 
is no genuine material issue of fact. 





COUNTER-STATEMENT OF THE CASE 

STATUTES INVOLVED ‘8 , ‘ , ‘ 
SUMMARY OF ARGUMENT : ; oe P 
ARGUMENT .. eo. , ‘ , ‘ 


I, Appellee As The Duly Appointed Executor Of The 
Estate Of C. Hermann Scherf Is Entitled To Make 
Claim For And To Receive Payment Of The Debt 
To The Same Extent As Would Have The Decedent 


(a) Purpose of the Statute ~ ‘ ‘ ° 
(b) The Executor is an eligible Debt Claimant 
(c) Distinction between Sections 34 and Xa) 


The District Court Had Jurisdiction To Order 
Payment Of The Debt Upon Motions For Summary 
Judgment Made By Both Parties Where There Was 
No Genuine Issue As To any Material Fact “ 


(a) Under Section 34 the Court may examine both 
the fact and the law. : . . 


(b) On the record there is no genuine issue as to 
any material fact . . . . 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 109 


HERBERT BROWNELL, JR., Attorney General 
Of The United States, as Successor to the Alien Property 
Custodian, 


Appellant 
Vv. 


PHILIP J. MARON, Executor of the Estate of 
C. Hermann Scherf, deceased, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This action was instituted by appellee (plaintiff below) in the 
District Court pursuant to Section 34 of the Trading with the Enemy 
Act (60 Stat. 925, 50 U.S.C. App. Sec. 34), as amended, to review 
partial disallowance of appellee's claim for payment of a debt out of 
property vested by the Alien Property Custodian. Appellee claimed 
as legal representative of C. Hermann Scherf, deceased. The debt 
was owed to C. Hermann Scherf by his brother, Alexander Scherf, 
who was the owner of said property immediately prior to its seizure. 
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The facts which largely appear in the decision of the Hearing 
Examiner (J. A. 18-19) are based on affidavits and other documents. 
submitted by appellee to the Office of Alien Property in support of the 
debt claim and are on record in that office. Part thereof was filed by 
the Office of Alien Property in the District Court as transcript of the 
proceedings before the Hearing Examiner. 


In 1927, Alexander Scherf, then a resident of Germany, was 
issued life insurance policy No. 3,911, 615 by the Mutual Life Insurance 
Company of New York in the amount of $30, 000. The premiums on the 
policy were regularly paid by Alexander Scherf until 1938, when the 
German foreign exchange laws made it impossible for him to send 
funds out of Germany. Upon Alexander's request, C. Hermann Scherf, 
an American citizen residing in New York, agreed to and did advance 
the money to pay such premiums as long as world conditions should 
make that necessary. It was agreed between C. Hermann Scherf and 
Alexander Scherf that' these advancements were to be a loan to be re- 


paid by Alexander as soon as circumstances permitted him to do so. 


In fulfillment of his undertaking, Hermann paid the premiums, 
beginning with the premium due in 1938, which was paid on January 
13, 1939, until his death in December, 1950. The 1951 premium was 
paid by the executor of C. Hermann Scherf. 


In consideration of the premium payments made by Hermann in 
Alexander's interest, Alexander promised to effect a change of bene- 
ficiary at the earliest opportunity and to make Hermann the primary 
beneficiary under the policy. As soon as circumstances permitted, 
Alexander signed on August 9, 1948, a request for change of bene- 
ficiary, in accordance with the agreement previously made between 
himself and Hermann. The Insurance Company advised it could not 
comply with that request because the policy had been blocked. Subse- 
quently, a photostatic copy of said request was transmitted to the 
€< Office of Alien Property by Hermann Scherf with his letter of December 

a 14, 1949, by which he applied for a license to effectuate the attempted 
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change of beneficiary. By letter of January 31, 1950, the Office of 
Alien Property advised Hermann Scherf that "the change of beneficiary 
and of rights under the policy” is invalid and ineffective under the pro- 
visions of the Trading with the Enemy Act". This language evidently 
was meant to indicate that the Office of Alien Property refused to grant 
the requested license. 


Hermann Scherf died in December, 1950. He left a will dated 
July 29, 1949. The will named Philip J. Maron, an American citizen 
residing in New York, as executor. By the provisions of the will 
(J. A. 23-24), the testator gave all the residue to trustees named therein 
in trust to be used predominantly for the education and maintenance of 
the testator's nephew Norman while attending college, and for a monthly 
allowame to the testator's niece Pia, "so long as she may be a resident 
of Canada or the United States". The trust was to end five years after 
the termination of Norman's studies at college. The remaining prin- 
cipal was to go to Alexander Scherf, "if he then be a resident of Canada 
or the United States", otherwise to Norman. In case of Norman's 
death during the life of the trust, the trust should terminate and the 
principal should be paid to Alexander if he then be a resident of Canada 
or the United States, otherwise to Edward Gerhardy, a citizen of the 
United States residing in Milwaukee, Wisconsin. 


In 1947, the U. S. Government announced that it would no longer 
seize as enemy property property acquired in the United States by 
nationals of Germany or Japan subsequent to January 1, 1947 (Annual 
Report, Office of Alien Property, Department of Justice, Fiscal Year 
Ending June, 1947, p.2), a policy confirmed by Congress in Joint 
Resolution of October 19, 1951 (c. 519, 65 Stat. 451, 50 U.S.C. App.) 


When on July 29, 1949, Hermann Scherf executed his will, 
property bequeathed to German nationals was no longer enemy property’ 
under the policy of the U. S. Government. 
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Since about 1947, Norman and Pia Scherf, beneficiaries under 
Hermann's will, have resided either in the United States or Canada 
(J. A. 22). 


Alexander Scherf died on February 20, 1954, as a resident of 
Montreal, Canada. 


On January 25, 1951, the Attorney General issued Vesting 
Order No. 17256 (J. A. 19) vesting in himself "the net proceeds due 
or to become due under a contract of insurance evidenced by Policy 
No. 3911615, issued by The Mutual Life Insurance Company of New 
York, New York, to Alexander Scherf", and all other benefits and 
rights arising out of said contract of insurance except those of the 
Mutual Life Insurance Company of New York. 


The policy has been converted into cash, and there are now in 
the hands of the Office of Alien Property approximately $16, 000. 


On March 6, 1951, plaintiff was appointed executor of the Estate 
of C. Hermann Scherf by the Surrogate's Court of the State of New 
York, County of Queens. On August 9, 1951, plaintiff, as legal 
representative of C. Hermann Scherf, deceased, filed Notice of Claim 
pursuant to Section 34 of the Trading with the Enemy Act seeking pay- 
ment of the debt in the sum of $15, 617.33, representing $11, 246. 20 
advanced and paid by C. Hermann Scherf for premiums pursuant to his 
agreement with Alexander, and $4,371.13 interest on said advance- 
ments from January 13, 1939, to January 15, 1951(J.A. 7). Hermann 
Scherf was, and plaintiff has been, a citizen and resident of the United 
States at all material times. 


Subsequent to the filing of notice of the claim, appellant's 
attorneys demanded and obtained from appellee additional evidence in 
proof of the existence of the debt. The existence and the validity of the 
debt have never been seriously questioned by the attorneys of the Office 
of Alien Property. The only question raised was the right of the 
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executor to obtain payment of the debt to the estate because some of its 
beneficiaries were persons who themselves were not qualified as debt 
claimants under the statute. 


After appellee requested a formal determination of the claim, 
the Chief of the Claims Section, "upon the Notice of claim filed August 
9, 1951 and supplemental information furnished by the claimant" 
(J. A. 17) made a motion to dismiss on the ground that "there is no 
genuine issue as to any material fact and the claim may not be allowed 
as a matter of law”. (J. A. 18) A hearing on the motion to dismiss was 
held on April 6, 1955. 


The Hearing Examiner denied the motion by order dated August 
31, 1955, on the ground that Edward Gerhardy, one of the beneficiaries 
under the will, has a present contingent interest in the claim (J. A. 28, 
29). Both parties appealed to the Director of the Office of Alien 
Property, appellee on the ground that the Hearing Examiner's denial of 
the Claims Chief's motion to dismiss left appellee without a decision on 
the merits of the claim. For that reason, appellee expressly asked 
the Director of the Office of Alien Property for a full decision on the 
merits. Appellee's Petition was entitled: "PETITION TO DIRECTOR 
FOR REVIEW OF HEARING EXAMINER'S DECISION AND FOR A DE- 
CISION ON THE MERITS", and stated in paragraph 11 thereof: "There 
is no issue of fact in this case, and no useful purpose would be served 
by a further hearing". (App.A-4). In his decision of February 20, 
1957 (J. A. 29), the Deputy Director did not remand the claim back for 
hearing but, assuming that the Chief of the Claims Section conceded 
the validity of the asserted debt, he ordered the claim subject to final 
disposition upon termination of the trust under the will of C. Hermann 
Scherf. "At that time", the decision reads, "it will be in order for 
the Chief either to renew his motion to dismiss, on the ground of 


Norman Scherf's accession to the corpus, or to recommend a summary .-.....’ 


This was erroneously so stated in appellant's brief (p. 3). 


YS 
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allowance for the benefit of Edward Gerhardy." 


The appellee, having no further administrative remedy available 
to him, asked the District Court for judicial review of the Deputy 
Director's decision pursuant to Section 34 of the Trading with the Enemy 
Act. In his complaint he placed all the facts before the court and prayed 
judgment that appellant pay to appellee the full amount of the debt. Both 
parties moved for summary judgment. The District Court held that 
the duly appointed executor of C. Hermann Scherf is entitled to make 
claim for and receive payment of the debt to the same extent as would 
have the decedent, C. Hermann Scherf, and that said C. Hermann 
Scherf, if living, would have been entitled to make Said claim and re- 
ceive such payment. Finding expressly that there is no genuine issue 
as to any material fact and that Alexander Scherf was indebted to the 
Estate of C. Hermann Scherf in the amount of $15, 617.33, the District 
Court granted plaintiff's (appellee's) motion for summary judgment, 
dismissed defendant's (appellant's) motion for summary judgment and 
ordered payment of the entire debt to plaintiff (appellee). From the 
order the defendant appeals. 


STATUTES INVOLVED 


The relevant portions of the Trading with the Enemy Act (60 
Stat. 925, 50 U.S.C. App.) not included in the brief of appellant are: 


Sec. 34 (i) The sole relief and remedy available to any 
person seeking satisfaction of a debt claim out of any property 
or interest which shall have been vested in or transferred to 
the Alien Property Custodian (other than any property or 
interest acquired by the United States prior to December 18, 
1941), or the proceeds thereof, shall be the relief and re- 
medy provided in this section, and suits for the satisfaction 
of debt claims shall not be instituted, prosecuted or further 
maintained except in conformity with this section... 


Sec.9(a) Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money or other 
property which may have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or seized by 
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him hereunder and held by him or by the Treasurer of the 
United States, or to whom any debt may be owing from 
any enemy or ally of. enemy whose property or any part 
thereof shall have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the said cus- 
todian a notice of his claim under oath... if the claimant 
shall have filed the notice as above required ...., said 
claimant may institute a suit in equity ... to establish 

the interest, right, title, or debt so claimed, and if so 
established the court shall order the payment, conveyance, 
transfer, assignment, or delivery to said claimant of the 
money or other property so held by the Alien Property 
Custodian or by the Treasurer of the United States or the 
interest therein to which the court shall determine said 
claimant is entitled ... 


SUMMARY OF ARGUMENT 


The debt involved is one contemplated by Section 34 of the 
Trading with the Enemy Act. It came into existence by the fact that 
Hermann Scherf, a citizen and resident of the United States, extended 
credit to a person in reliance on the debtor's property in the United 
States which property was seized by the Alien Property Custodian. 


Upon Hermann's death, the debt became an asset of his estate. 
The executor of the estate is the only person entitled to claim any debt 
due to the estate pursuant to law and pursuant to Section 34 of the 
Trading with the Enemy Act. It makes no difference whether he is 
considered to be the "legal representative" of the original debt- 
claimant (Hermann) or the original claimant. 


Section 34 contains no provisions making the right of an executor 
to receive payment dependent on the right of the ultimate beneficiaries 
to claim. The legislative history reveals that the absence of such 
qualifications is no accident but was intended by the Alien Property 
Custodian who drafted the provision. The intent was that the legal eet, 
representative of a fund or estate should collect the entire debt due to ke 
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the fund or estate and that any enemy interests therein would be vested 
by the Alien Property Custodian who would then claim the shares which 
such enemies had in the debt. In this case, there are no enemy interests 
involved in the estate represented by appellee; no interests were sub- 
ject to vesting under the Trading with the Enemy Act and the vesting 
policies of the United States, and none have been vested. 


The Hearing Examiner of the Office of Alien Property Custodian 
admitted in his decision that his refusal to permit full payment of the 
debt to appellee was based on a precedent of his office where the Office 
of Alien Property had in effect added additional qualifications to Section 
34(a) which the statute as enacted by Congress does not contain. The 
District Court, in permitting recovery, merely gave effect to the 
statute as enacted by Congress. In view of the fact that the Trading 
with the Enemy Act is a confiscatory statute, it must be strictly con- 
strued and the Alien Property Custodian's right to confiscate directly 
or indirectly should not be extended beyond the express words of the 
statute. 


The District Court, in accordance with the requirements of the 
statute, directed payment of the amount which it found due. The 
decision was based on motions for summary judgment made by both 
parties in which both parties conceded that there was no issue as to any 
material fact, and on the administrative record which supported the 
statements of both parties that the facts, namely the existence of the 
debt, have never been in issue. | 






































_ ARGUMENT 
I. Appellee as the duly appointed executor of the 

Estate of C. Hermann Scherf is entitled to make 

claim for and to receive payment of the debt to 

the same extent as would have the decedent. 

(a) Purpose of the Statute. 

Congress, by enacting Section 34 of the Trading with the Enemy 
Act, intended to assure American creditors who had extended credit 
in reliance upon American assets of their debtors payment of such 
debts if the Alien Property Custodian by confiscating such property 
should make it impossible for the debtor to meet his obligations. Con- 
gress did not extend such relief to friendly non-resident aliens or to 
resident-aliens more recently arrived because evidently property 
vested in the United States was not supposed to be used for the satis- 
faction of a debt incurred in foreign countries. This appears clearly 
from the legislative history (Senate Report No. 1839, 79th Cong., 2nd. 
Sess., pp. 4,5; House Report No. 2398, 79th Cong., 2d Sess., pp. 9, 
11; U.S. Code Cong. Service 1946, p.1477) where it is stated: 

"The committee do not believe it appropriate to extend 
this relief to resident aliens more recently arrived or to non- 
resident aliens . . . enemy property has been seized by 
numerous foreign countries and it is not unreasonable that 
nationals of those countries should address themselves to 


such property. Finally, it should be remembered that non- 
resident aliens did not extend credit in reliance upon Ameri- 


can assets of their debtors." [Emphasis supplied. 


But where credit had been extended by American citizens and residents 
in reliance on American assets of their debtors, Congress and even the 
Alien Property Custodian (as appellant himself pointed out in his brief, 
p. 10) considered it "a strong moral obligation" to satisfy such debt 
claims, “inasmuch as, but for the vesting of their debtor's property, 
they (the creditors) would presumably have been able to pursue ordinary 
remedies against the debtors". (Senate Report 1839 at p. 3-4; House 
Report 2398 at p. 10; U.S. Code Cong. Service 1946, p. 1476). | 
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This is precisely the situation in the instant case. C. Hermann 
Scherf, an American citizen residing in the United States extended 
credit to Alexander Scherf in reliance on Alexander's property in the 
United States. In addition, Hermann attempted to pursue “ordinary 
remedies" to secure the debt when he tried to have himself made the 
primary beneficiary of the insurance policy owned by Alexander. This 
would have assured Hermann full security of his debt claim had it not 
been for the action of the Alien Property Custodian. 


After the insurance policy had been blocked, Alexander's request 
for change of beneficiary could not be acted upon by the insurance 
company without a license from the Alien Property Custodian. It was 
Hermann himself who advised the Office of Alien Property of his debt 
claim against Alexander and who, on December 14, 1949, applied to 
that Office for a license to effectuate the requested change. The Office 
of Alien Property refused to grant such a license (J. A. 22). By that 
refusal, the Office of Alien Property rendered Alexander's property 
unavailable for the security or satisfaction of Hermann's debt claim 
by ordinary means, and the subsequent issuance of the vesting order 
which transferred title of the already blocked property made no change 
in that respect. 


(b) The Executor is an eligible Debt Claimant. 

Hermann's debt claim was clearly in existence before the vesting 
of his debtor's property. Had this not been the case, neither Hermann 
nor, after his death, his executor, would have had any standing under 
Section 34. For under that statute a debt claim is allowable only if it 
was due and owing "at the time of such vesting" which means that it 
must have been in existence before such time. 


Appellant argues in his brief (p. 10) that Hermann could not be a 
debt claimant within the meaning of Section 34 because the section does 
not come into operation until the debtor's property is vested, which, in 


this case, did not take place until after Hermann's death. If we wish to 
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be technical; then we must admit that a debt claimant under Section 34 
is a person who is claiming payment of a debt out of vested property. 
Under that definition, no one could be a debt claimant until he has filed 
his claim, and a debt claim under Section 34 would be a claim against 
vested property which could not come into existence until the time the 
claim was filed with the Office of Alien Property. But the statute does 
not use the term "debt claim” in this way. The statute leaves no doubt 
that by debt claim it means a claim which a creditor had against a 
person whose property was later vested and which "debt claim" must 
have been in existence before vesting. Furthermore, if Hermann 
really could not be a "debt claimant" under the statute, then there 
would be no need for him to meet the qualifications of the statute. Let 
us assume for the sake of argument that we were dealing here with a 
case where the executor and all the beneficiaries would qualify, but 
Hermann himself would not. If the executor attempted to obtain pay- 
ment of such a loan out of property vested in the United States, the Alien 
Property Custodian would be the first here in court to point out the ab- 
surdity of a construction which disregards the qualifications of the very 
person in whose interest the statute was created, namely, the primary 
creditor. All through the administrative proceedings no doubt has ever 
been raised that Hermann was the debt claimant and that his executor 
claimed as his “legal representative". 


It makes, however, no difference whether the executor claims 
as "legal representative” of Hermann or as original debt claimant. He 
is in any event the only person entitled to claim, because after Hermann's 
death in New York in December, 1950, legal title to all personalty of 
Hermann's estate passed to appellee as duly appointed executor in accor- 
dance with the laws of New York. This included the claim which is a 
valuable chose in action belonging to the estate. Blood v. Kane, 130 N.Y. 
514,.517; 29 N.E.994; Bankers Surety Co. v. Meyer, 205 N.Y. 219, 
98 N. E. 399; In re Tarbell's Estate, 99 N. Y.S. 2d, 902. It is the Ee, 
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executor's duty to collect all the debts owing to the estate. No one else 
could qualify for this purpose. Therefore, under the laws of New York, 
only the executor had a right and the duty to file a claim. He meets all 
the qualifications of the statute. There has never been any dispute that 

_ appellee individually is qualified to claim under Section 34 of the Trading 
with the Enemy Act, nor has there been any dispute that Hermann, the 
original creditor, would have been entitled to claim under that statute if 
he were alive. 


(c) Distinction between Sections 34 and 9(a). 

What is in dispute is appellant's contention that the executor's 
right to claim depends on the right of the ultimate beneficiaries of the 
estate to claim. The statute makes no such qualifications. 


Appellant invokes as authority for this contention court decisions 
construing Section 9(a) of the Trading with the Enemy Act. (Appellant's 
brief, pp.12-13). That section permits any person not an enemy or 
ally of an enemy to sue for the return of property vested as enemy 
property by the Alien Property Custodian. Under Section 9(a), the 
Alien Property Custodian had from the outset taken the position that a 
trustee or executor was not entitled to receive return of such property 
if the beneficiaries who would eventually receive it were enemy aliens, 
and this position has been upheld by the courts. (cf Central Hanover 
Bank & Trust Co. v. Marham, 63 F. Supp. 829, 830). 


It should be noted that all of the cases invoked by Appellant con- 
cern actions for the return of vested property, not for the payment of 
a debt. This is not an action for the return of vested property and this 
is not an action under Section 9(a). Formerly, suits for debt claims 
were brought under Section 9(a). Markham v. Cabell, 326 US 404. 
For many reasons, the Alien Property Custodian was opposed to the 
use of Section 9(a) for suits of debt claims against property vested in 
World War II (cf Markham v. Cabell, supra). In order to change this, 
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the Custodian drafted a bill containing the language of Section 34 which 
section Congress enacted exactly as recommended by the Custodian. 
Paragraph (i) of Section 34 provides that this section shall be "the sole 
relief and remedy available to any person seeking satisfaction of a debt 


claim". Evidently, the new statute was meant to be interpreted indepen- 
dent of Section 9(a). Every word in Section 34 was carefully considered. 
Notwithstanding the Custodian's position reflected in the above cited 
cases construing Section 9(a) with respect to the return of vested pro- 
perty, he omitted to include into the new statute any provision which in 
a claim for payment of a debt, would have made the right of an executor 
dependent on the right of the ultimate beneficiaries to claim. 


The legislative history reveals that such omission was deliberate. 
The intention was to let an executor or a trustee or a corporation claim 
the debt due to the estate or trust fund or corporation and then, through 
the process of vesting, to seize any enemy interests therein. This 
permitted the executor or corporation to proceed with the administration 
of the estate or business undisturbed and enabled the Alien Property 
Custodian to step into the shoes of any alien enemy and assert that 
alien's share in any debt-claim payable to the fund or corporation. That 
the Alien Property Custodian wanted to be entitled to receive payment 
of a debt claim under the statute appears repeatedly in the legislative 
history and in the statute itself. In a letter dated February 1, 1946, 
which James E. Markham, then Alien Property Custodian, wrote to 
Hon. Hatton W. Sumners, Chairman of the House Committee on the 
Judiciary, submitting an analysis of the bill, he said: 

"The debts which may be satisfied are: . . . (3) claims 
vested by the Custodian or otherwise acquired by him... 

(p. 12 in HEARINGS before Subcommittee No. 1 of the Committee on 
the Juridicary, House of Representatives, 79th Cong., 2d Sess., on 
H.R. 5089, A Bill to Amend the First War Powers Act, 1941. Serial 
No. 20. See also Senate Report No. 1839, 79th Cong. , 2d Sess., p.5; 
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House Report 2398, 79th Cong., 2d Sess., p. 11; U.S. C. Cong. Serv. 
1946, p. 1477). 


And the pertinent words in Section 34 read: 

‘Debt claims allowable hereunder shall include... 
those acquired by the Custodian". 

We even find a specific discussion of the problem in the hearings 
on the section. John Ward Cutler, then Associate Counsel of the Office 
of Alien Property, was questioned as to why the bill recommended by 
the Alien Property Custodian would permit a U.S. corporation to claim 
without providing for the exclusion of possible enemy stockholders. He 
explained that if any American corporation is owned in part or in full 
by enemy persons, then, insofar as enemy interests are concerned, 
the control of such interests would be placed in the hands of the Custod- 
ian via the vesting process. "Therefore", said Mr. Cutler, "if you 

. preclude them from receiving payment of debt claims, you are pre- 
cluding the U.S. Government. a 





HEARINGS, supra, pp. 131-132: 


MR, TERRELL. Perhaps, Mr. Cutler may clear me up on one more question as to section 35(a) (now 
34) which contemplates that claims may be allowed to United States corporations. 
I have in mind the possibility that you may have a United States corporation 
controlled by interests which would be precluded from bringing a suit for just 
compensation. Ido not see that in the bill, Is that provided for? 


MR, CUTLER, Yes, It is the duty of the Custodian to see that any United States corporations 
owned or controlled in whole or in part by enemy persons be placed in the hands 
of the United States Govemment insofar as enemy interests are concemed. There- 
fore, if you preclude them from receiving payment of debt claims you are 
precluding the United States Government. 


MR, TERRELL, In other words, the American corporation is the channel through which it gets to 
your controlling stockholder who may be an enemy and whose property you have 
received? 


MR. CUTLER. Yes; that has been our program, 

MR, TERRELL, That may also work. 

MR, CUTLER, We have eliminated the danger you mentioned by our process of vesting. 
MR. CELLER. If there are such enemy nationality corporations you will seize those? 


MR. CUTLER. If one should have escaped, it would undoubtedly show at the time they filed a 
debt claim, and would vest at that point. 
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The situation of an executor or trustee claiming on behalf of an 


> estate or a fund is exactly parallel to the one described by Mr. Cutler; 
a> any enemy interests in such a fund or estate were expected to be con- 

~ trolled by the Custodian via the vesting process. Had the Statute pre- 
zB 


cluded them from receiving payment of debt claims, it would have 
precluded the Custodian, as his right to take was dependent on the right 
| of the enemies to take. 





(d) Sec. 34 must be strictly construed. 

There are no enemy interests involved in the estate represented 
by appellee and none have been vested. Therefore there are no enemy 
interests which the Alien Property Custodian can seize. The Alien 
Property Custodian now wants to accomplish this by changing the words 
of the Statute. The Hearing Examiner quite frankly stated this in his 
opinion (J. A. 18). He stated that his refusal to permit full payment 
of the debt to the executor was based on a precedent (the Powell case) 
of the Office of Alien Property (J. A. 21): 


"In Powell, this Office in effect added the following 
sentence to the foregoing excerpt from Section 34(a): 


Debt claims of claimants holding only legal title to the 
debt shall be allowed only to the extent that the owners 
of the beneficial interests would not themselves be dis- 
q ied hereunder from allowance of a debt claim. 
Emphasis original 
If the language of a statute is clear, it may not be varied by ad- 
ministrative decisions whenever it may suit administrative purposes. 
Verbeem v. United States, 154 F. Supp. 431; Mid-Continent Petroleum 
Corp. v. N.L.R.B., 6Cir., 1953, 204 F.2d 613, certiorari denied 
346 U.S. 856, 74S.Ct. 71, 98 L.Ed. 369; Haggar Co. v. Helvering, 
308 U.S. 389, 60 S.Ct. 337, 84 L.Ed. 340. Moreover, the Trading 
with the Enemy Act is a confiscatory statute and therefore must be 
strictly construed. Guessefeld v. MacGrath, 342 U.S. 308, 319; 
Clark v. Uebersee Finanz-Korporation, 332 U.S. 480; Markham v. 
Cabell, 326 U.S.404. Whatever construction the courts have given to . 
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Section 9(a) cannot simply be transferred to Section 34. As the Supreme 
Court repeatedly pointed out, with respect to Section 9(a) it was dealing 


with old legislation which had to be brought into harmony with later 


hasty amendments enacted in 1941 right after the outbreak of World War 
Il. (Cf. First War Powers Act of Dec.18, 1941, 55 Stat. 839, c. 593). 


Clark v. Uebersee Finanz-Korporation, 332 U.S. 480; Markham v. 
Cabell, supra. 


But Section 34 is a new statute carefully worked out and worded by 


the Alien Property Custodian on the basis of his experience with 9(a) 


type cases. It was enacted as recommended by him. He should not now 


be permitted to change it. 


Il. The District Court had jurisdiction to order 
payment of the debt upon motions for summ 
judgment made by both parties where there was 
no genuine issue as to any material fact. 


(a) Under Section 34 the Court may examine both the facts 
and the law. 


Section 34(e) permits any debt claimant whose claim has been dis- 


allowed in whole or in part to file in the U.S. District Court for the 
District of Columbia a complaint "for review of such disallowance". 
The Statute specifically provides that: 
"The Court shall enter judgment affirming, modifying, 

or reversing the Custodian's determination, and directing 

payment in the amount, if any, which it finds due." 

Pursuant to that section, appellee, with his complaint (J. A. 30- 
32), placed the entire'case, on the facts as well as on the law, before 
the District Court and prayed for a judgment ordering payment of the 
debt. In paragraph 9 of said complaint appellee alleged that there was 
no further administrative remedy available to him. The appellant 
admitted this in his answer (J. A. 33). Nowhere did he say that this 
was not a complete and final administrative determination. 


v 
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Appellant now complains that the District Court exceeded its 
jurisdiction when it ordered payment of the debt because no formal 
administrative determination was made as to the existence of the debt. 
Appellant argues that since Section 34 does not give the District Court 
trial de novo jurisdiction, the Court was without jurisdiction when it 
based its decision on the validity of the debt in ordering payment of the 
debt (Appellant's brief, pp. 15-16). 


Section 34 does not give the District Court trial de novo juris- 
diction insofar as it requires a final administrative determination as a 
condition precedent for invoking the jurisdiction of the Court. In this 
case appellee obtained a final administrative determination. Therefore, 
the statutory condition with respect to jurisdiction was met. There is 
no provision in the statute requiring formal administrative determina- 
tions with respect to each individual point involved. Such a construction 
of the statute which is now being urged by the appellant would force a 
claimant to litigate his claim piecemeal whenever an administrative 
decision fails to expressly rule on each point involved, yet is considered 
by the Custodian a final determination and leaves the claimant without 
further remedy. Piecemeal litigation was never contemplated by Sec- 
tion 34. 


The statute says that where there was a complete or partial 
disallowance of a claim by the Custodian, the claimant has a right to 
ask the court "for review of such disallowance". The legislative 
history makes it quite clear that Congress intended that 

“the court may examine both the facts and law" 
disclosed by the record. (House Rep., p.14; U.S.C. Cong. Service, 
supra, p.1480). The District Court therefore does not only have juris- 
diction to examine the facts as disclosed by the record, it even has a 
duty to do so, and it certainly has jurisdiction to find, as it did, that 
there is no genuine issue as to any material fact. 
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(b) On the record there is no genuine issue as to any = 
material fact. | si 
The record before the Court amply supports this finding. The 
Notice of Claim therein gives detailed information about the origin and 
nature of the debt and the payments made by C. Hermann Scherf. It 
was signed by the executor, appellee herein, a member of the New York 
Bar who knows the significance of the "Note" printed on the form that a 
wilfully false statement made by him on the "Notice of Claim” would be 
a criminal offense under U.S. Code, Title 18, Section 80 (J.A.11). In 
addition, the executor submitted an affidavit containing additional in- 
formation as to the existence of the debt. (J. A. 11) Additional affi- - 
davits by other persons were submitted stating that Alexander requested hd 
C. Hermann to advance the money for him (J. A. 15,16, 17), that 
Hermann expected to be repaid (J. A. 13,14), that he personally in his 
own handwriting kept careful record of these payments (J. A. 14, appel- 
lee's app. A-1), that he actually made these payments (J. A. 14), that 
when the reimbursement of those advances seemed threatened, he 
attempted to insure them by having himself named beneficiary long be- 
fore the policy was vested (J. A. 12). All of these facts appear in the 
decision of the Hearing Examiner on which appellant based his factual 
statement of the case (J. A. 1-2, 21-22). Tobe sure, it was carefully 
pointed out that the facts were only admitted by the Custodian for the 
purposes of the motion to dismiss and not for any other purpose (J. A. 2, “ 
20). Yet all of those facts are part of the record of the Office of Alien < 
Property which is much more voluminous than the transcript of the 
proceedings before the Hearing Examiner which the Office of Alien 
Property filed with the District Court. 





The proceedings in the Office of Alien Property did not consist 
merely of the hearing before the Hearing Examiner. On the contrary, 
the claim had been in that office since August 9, 1951. Many discus- 
sions between counsel on both sides had taken place during which the 
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* Custodian's attorneys demanded additional proof of the debt which 
> counsel for the executor supplied. The existence and the validity of 
a> the debt have never been seriously questioned; merely the legal right 
» of the executor to recover. Because of this controversy as to the legal 
= right to recover, the case was finally set for hearing on April 6, 1955. 
° The Chief of the Claims Section made a motion to dismiss on the 
ground that the claim may not be allowed as a matter of law and stating 
i expressly that there was no genuine issue as to any material fact (J. A. 


+ 18). When the Hearing Examiner denied the motion on the ground that 

- one of the beneficiaries was eligible and had a contingent interest in 

ey the claim, the executor did not ask for a trial of the (non-existent) 

i issues of fact but appealed to the Director, of the Office of Alien Property 
asking him for a decision on the merits of the claim and stating ex- 
pressly in paragraph 11 of the petition that "There is no issue of fact in 
this case, and no useful purpose would be served by a further hearing". 


3 (App. A-4) The Petition was filed on September 29, 1955. The case 
remained in the Director's Office for almost a year and a half, and 
» there was ample time to go through the entire record of the Office of 
Alien Property. Finally, on February 20, 1957, the Director rendered 
re his decision denying the claim to the extent that it is for the benefit of 
Pia and Norman Scherf and remanded it to the Chief of the Claims Sec- 
: tion to the extent that it is for the benefit of Edward Gerhardy. Assum- 
= ing that the Chief of the Claims Section conceded the validity of the debt, 
° he ordered the claim to be disposed of finally upon termination of the 


>» 


trust either by renewing the motion to dismiss or by recommending 
summary allowance for the benefit of Edward Gerhardy, as the case 
may be (J. A. 29). 


The executor then filed a complaint in the District Court in which 
he placed all the issues of the case before the Court and prayed for a 
judgment ordering payment of the debt (J. A. 30-32). The Custodian 
filed an answer alleging "that he is without knowledge or information 
sufficient to form a belief as to the truth of the allegation contained in" 
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paragraph 4 of the complaint (alleging the agreement between Hermann 
and Alexander) and paragraph 5 of the complaint (alleging payment of 
the premiums by Hermann). Thereupon both parties simultaneously 
moved for summary judgment, both parties admitting that there was no 
genuine issue as to any material fact. After judgment was rendered, 
there was still an opportunity for appellant to object on jurisdictional 
grounds and demand a rehearing for the purpose of raising the point 
that the facts had not been tried. This would have enabled appellee to 
show beyond doubt that there were no facts to be tried. Appellee had 
previously notified appellant that he had in his possession Hermann's 
original cancelled checks showing the premium payments to the insur- 
ance company which could be produced any time and that he was also 
willing to take depositions. None of this would have added anything to 
the information already in the possession of the Alien Property Cus- 
todian. He knew when he vested the policy in 1951 that he was vesting 
a policy on which all premiums due had been paid; he knew that 
Alexander could not have paid the premiums because no money could be 
sent out of Germany after 1938; he knew that Hermann had paid the pre- 
miums. Appellant's allegation in his answer that he is "without know- 
ledge or information sufficient to form a belief" as to the truth of the 
allegations in the complaint that Hermann had paid the premiums on 
the insurance policy was therefore merely a "formal" denial and could 
not create a genuine issue of fact. It is well settled that even though 
an issue may be raised formally by the pleadings, summary judgment 
will be granted where it appears that there is no genuine issue as to a 
material fact. This was clearly stated by this Court in Fletcher v. 
Krise, 73 App. D.C. 266, 120 F.2d 809, where it was said (on p. 812) 
that the purpose of Rule 56 is "to dispose of cases where there is no 
genuine issue of fact, even asad an issue may be raised formally by 
the pleadings". (cf. also Dewey v. Clark, 86 App.D.C.137, 180 F.2d 
766, 772; Meyers v. District of Columbia, 17 F.R.D. 216, 220; Byrnes 


v. Mutual Life Insurance Company of New York, 217 F.2d 497, 560). 


Be 
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i" In addition we have here appellant's own admission in his motion for 
~. summary judgment "that there is no genuine issue of fact to be tried 
> herein" (J.A. 33). It is true that cross-motions for summary judgment 
>> alone do not warrant the trial court granting summary judgment unless 
7” one of the moving parties is entitled to judgment as a matter of law upon 
* facts that are not genuinely disputed. (Cf. F.A.R. Liquidating Corp. v. 
Brownell, 209 F. 2d 375, 380). But here the facts are not genuinely dis- 
puted and therefore appellant's admission must have some meaning. In 
a recent decision, the U.S. Court of Appeals for the Ninth Circuit held 





that where no material questions of fact remain unresolved, "a con- 
cession of fact on motion for summary judgment establishes the fact for 
all time between the parties", especially where the judge of the trial 
court found expressly that there was no issue as to any material fact. 
Lloyd v. Franklin Life Insurance Company, 245 F. 2d 896, 897. 

As shown above, no material questions of fact remained unresolved 
in this case. Under Section 34 the District Court had a duty to examine 
the facts, it clearly had the right to find that there was no triable issue 
of fact. The District Court, therefore, had jurisdiction to grant sum- 
mary judgment and order payment of the debt. 


CONCLUSION 

According to the provisions of Section 34 of the Trading with the 
Enemy Act, appellee as the duly appointed executor of the estate of C. 
Herman Scherf is entitled to receive payment of the debt to the same ex- 
tent as would have the decedent. Section 34 provides for judicial review 
of the legal as well as of the factual issues, and specifically authorizes 
the court to direct payment in the amount which it finds due. The District 
Court, therefore, had jurisdiction to find from the record and the 
statements of the parties that no factual issues remained to be tried and 
to order payment of the debt. Consequently, the order of the District 


Court should be affirmed. 
Respectfully submitted, 


HARRY W. BLAIR 
NEWELL BLAIR 
' HERMINE HERTA MEYER 
Attorneys for Appellee 421 Tower Building _ 
«ia Washington 5, D.C: .-= 
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UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


In the Matter of: 


PHILIP J. MARON, Executor of the 
Estate of C. Hermann Scherf, Deceased, 
(Solvent Account of: Alexander Scherf, 

Alleged Debtor) 


Claim No. 59514 Docket No. 55 D 48 
PETITION TO DIRECTOR FOR REVIEW OF HEARING EXAMINER'S 
DECISION AND FOR A DECISION ON THE MERITS  ~—=~_. 
1. Petitioner is claiming under Section 34 of the Trading with 
the Enemy Act in his capacity as Legal Representative of C. Hermann 
Scherf, deceased, sking payment of a debt owed to C. Hermann Scherf 
. from Alexander Scherf whose property, vested by Vesting Order No. 
17256, is in the hands of the Attorney General as Successor to the Alien 
Property Custodian. 
2. The Chief of The Claims Section made a motion to dismiss 
on the grounds that the beneficiaries under the will of C. Hermann 


Scherf who might ultimately receive the money, would not themselves 
meet the eligibility requirements imposed upon debt claimants by 
Section 34 of the Act. 

3. Claimant demanded full payment of the entire claim because 
the original claimant as well as his legal representative fulfilled all the 
requirements of Sec. 34 of the Act, and no further qualifications or 


restrictions have been provided for by law. 

4. On April 14,1955, the Hearing Examiner after a hearing ren- 
dered an ad interim Order Concerning Briefs in which he found that one 
of the contingent beneficiaries, Edward Gerhardy, would meet the re- 
quirements of Sec. 34, but the others would not, and the Hearing 
Examiner concluded that this claim should be dismissed "to the extent 
that it is for the benefit of Norman Scherf and/or Pia Scherf, if that can 
be done without dismissing the claim to the extent that it is or might | 
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9. An additional brief was submitted by claimant; the Government 
submitted no further briefs. 

6. On August 31,1955, the Hearing Examiner rendered an order 
denying the Government's motion to dismiss the claim on the ground that 
Edward Gerhardy had a present contingent interest in this claim. 

No decision was made on the merits, but the Hearing Examiner, 
in his decision denying the motion to dismiss, has fully stated his opinion 
concerning the merits of the claim, namely, that the claim should be 
dismissed to the extent that it is for the benefit of Norman Scherf and/or 
Pia Scherf because of the binding precedent established by the decision 
in the Matter of John Powell & Co. (Claim No. 44718, Docket No. 51 34 
DC M92, decision of the Chief Hearing Examiner for Debt Claims, dated 
June 18,1951; affirmed by the Deputy Director June 24, 1952). 

In the opinion of the Hearing Examiner, the Office of Alien 
Property, in the Powell decision, has in effect added the following sen- 
tence to the statutory language of Section 34(a): 

"Debt claims of claimants holding only legal title to the 
debt shall be allowed only to the extent that the owners of 
the beneficial interests would not themselves be dis- 
qualified hereunder from allowance of a debt claim." 

7. Aside from the fact that an executive agency cannot alter the 
clear language of an Act of Congress, itis submitted that the Hearing 
Examiner erred in determining that the Powell decision has made any 
such ruling. It merely held that the rule established in actions for the 
return of vested property under section 9(a) of the Trading with the 
Enemy Act was equally applicable to a proceeding under section 34 for 
payment of an ememy's debt out of the enemy's vested property. 


8. The rule as established by the courts in construing section 


9(a), is that a fiduciary cannot recover property if such property would 
eventually go to enemy aliens, who under the Trading with the Enemy 
Act would have to return such property to the United States. 
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9. Under the will of C. Hermann Scherf, the original creditor, no 
benefits could ever have ensued to an “enemy” within the terms of the 
Trading with the Enemy Act. None of the beneficiaries, at the time they 
became entitled to the bequests, was an “enemy” under the definitions of 
the Trading with the Enemy Act. Therefore, under the laws of the 
United States and the court decisions rendered thereunder, none of the : 
beneficiaries under the said will would have to return any property re- +. : 
ceived pursuant thereto. 

10. Under the rule as established by the courts in their construc- 
tion of section 9(a) of the Trading with the Enemy Act which, according 
to the Powell decision, the Office of Alien Property considers "equally 
applicable to a proceeding under section 34 for payment of an enemy's 
debt out of the enemy's vested property, " claimant is entitled to full 
payment of his claim. 

11. There is no issue of fact in this case, and no useful purpose 
would be served by a further hearing. *T 

- The Hearing Examiner's Decision Denying Motion to Dismiss i 

Claim contains one error of fact which does not appear material to his 
decision, but which on appeal should be corrected, to wit: on page 5 is 
stated "On February 20, 1954, Alexander Scherf died, still a citizen and 
resident of Germany” whereas Alexander Scherf died in Montreal, 
Canada, where he was residing, having entered Canada on an immigrant « 
visa. 

12. All applicable points of law and fact have been discussed in - 


(i) Claimant's Memorandum transmitted with letter of 
October 18, 1954, 


(ii) Claimant's letter of January 6, 1955, addressed to the 
Chief of the Claims Section, 


(iii) Claimant's Memorandum in Opposition to Motion to 
Dismiss, dated April 6, 1955, = 


(iv) Claimant's Brief in Opposition to Motion to Dismiss, a. 
filed on July 7, 1955, <4 


to all of which claimant refers and which are hereby made a part of this Wi 
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It appears from the discussions therein that - 

(1) Under the will of C. Hermann Scherf no benefits can ensue 
to a person who is an "enemy" as definied by the Trading 
with the Enemy Act; therefore the decisions pursuant to 
sec. 9(a) would be no bar to payment of the claim. 

(2) Section 34 of the Trading with the Enemy Act states with- 
out any qualifications that legal representatives shall be 
eligible for payment to the same extent as their principals 
would have been unless they are themselves disqualified 
under the Act. Petitioner herein fulfills the requirements. 
As a confiscatory statute, the Trading with the Enemy Act 
must be strictly construed, and no powers may be added 
which are not obviously included in the Act. 

WHE REFORE, petitioner prays that the Hearing Examiner's De- 
cision be reviewed and set aside to the extent that under Rule 502. 25(h), 
first, it decides that the claim is governed by the Powell decision cited 
in Paragraph 6 and, second, it appears to find Norman and Pia Scherf 
have no right to participate in the ultimate distribution of this claim, 


and petitioner further prays that the Director render a final decision 


allowing the claim in full. 
Respectfully submitted, 


Newell Blair 

421 Tower Building 

Washington 5, D. C. 
Attorney for Claimant 


[Certificate Of Service] 
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United States Court of Appeals 
For the District of Columbia Circuit 


Hersert Browne, Jz., Attorney General of the United A 
States, as Successor to the Alien Property Custodian, 
Appellant, 
a | 


Puri J. Mazon, Executor of the Estate of - Hermann 
Scherf, deceased, 
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Kopel from the United States District Court for the 
District of Columbia. 

















RUE DIOGMOL 551555 1e0 0 1e: aioraieiuis oioiousievave lamin oh als ia lereinia cicaiaroreus lose piarelnve aseleve @ araiete 1 


Westing Order 1X6, 27208 css cccawnsentonreweas deus sed eon etienen vee 2 
Notice of Claim, Philip J, Maron, o.iseis scenes sesevesessscvecsvscusss 5 
Exhibit ‘*A’’—Affidavit, Philip J. Maron .......cccocccccescscccccces 1l 
Exhibit ‘‘B’’—Affidavit, Theodore Gruen ...........ccccceee ee ceceeee 13 
Exhibit ‘‘C’’—Affidavit, Douglas H. Strachan ...........seeeeeeeeeees 13 
Exhibit ‘‘D’’—Affidavit, Alexander Scherf ............ccceccccccccces 15 
Exhibit ‘‘E”—Afidavit, Norman Scherf 2.4 .0.cccscccsecscscssosssees 16 
Motion to Dismiss and Notice of Hearing .......-.....cceeecesceeeces 17 
Hearing Examiner’s Decision Denying Motion to Dismiss Claim ........ 18 
Decision of Deputy Director ....ccsccicvccccveccccccnccccccssscccees 29 
Complaint for Review 2... ccccccccccccccsvcvcccsccccccccccccsccccces 30 
Defendant’s Answer ...... cin tenth nt tai tte wal a Seria at Olle 32 
Plaintiff ’s Motion for Summary Judgment ..............- ee cece ceeees 33 
Defendant’s Motion for Summary Judgment ...........cceesceeeecees 33 
Memorandum of June 27, 1957 of Judge Joseph C. McGarraghey ....... 33 
idee of Dale G:196F evcncccwevadanadzccsswouss jan annce eieceiwenunbas 34 
Defendant’s Notice of Appeal ......... ee eee eee cece cece n ccc secsences 35 


JOINT APPENDIX 


Civil Docket 
1957 


March 22—Complaint, appearance filed. 


March 22—Summons, Copies (1) and copies (1) of Com- 
plaint issued ser. 3-25-57. U.S. Atty. ser. 3-25. 


April 8—Transcript of record of proceedings in the Office 
of Alien Property, Dept. of Justice, Re. Philip J. 
Maron, Executor of the Estate of C. Hermann Scherf, 
deceased, pp. 1-47 filed. 


April 15—Answer of defendant to complaint, ¢/m 4-15-57. 
Appearance Dallas S. Townsend, Geo. B. Searls & Vic- 
tor R. Taylor filed. 


May 22—Motion of Pitff. for summary judgment, ¢/m 5-22- 
57, M. C. 5-22-57, filed. 


May 22—Motion of Deft. for summary judgment, P&A in 
support & in opposition to PItff’s. motion for summary 
judgment, ¢/m 5-22-57, M. C. 5-22-57. 


May 28—Opposition of pltff. to deft’s. motion for summary 
judgment filed, ¢/m 5-28-57. 


June 26—Motion of pltff. for summary judgment and mo- 
tion of deft. for summary judgment argued and sub- 
mitted. (Rep. M. A. Deeds) McGarraghy, J. 


June 27—Memorandum granting pltff’s. motion for sum- 
mary judgment and denying deft’s. motion for sum- 
mary judgment. McGarraghy, J. (N). 


July 9—Order granting pltff’s. motion for summary judg- 
ment; denying deft’s. motion for summary judgment. 
Micro. 7-10-57. McGarraghy, J. (N). 


July 25—Notice of appeal of defts. from order 7-9-57. 
(Notice to Blair & Blair) N/Chg. filed. 
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DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


Vesting Order 17256 


Re: Rights of Alexander Scherf, et al., under contract of 
insurance. File No. F 28-2848 H-1 


Under the authority of the Trading with the Enemy Act, 
as amended, Executive Order 9193, as amended, and Exec- 
ative Order 9788, and pursuant to law, after investigation, 
it is hereby found. 


1. That Alexander Scherf, whose last known address is 
Germany, is a resident of Germany and a national of a 
designated enemy country (Germany) ; 


2. That Pia V. Scherf and Norman H. Scherf, and the 
children, names unknown of Pia V. Scherf and the children, 
names unknown, of Norman H. Scherf, who on or since the 
effective date of Executive Order 8389, as amended, and on 
or. since December 11, 1941, have been residents of Ger- 
many, are nationals of a designated enemy country (Ger- 
many) ; 


3. That the children, names unknown, of Ralph A. 
Scherf, who there is reasonable cause to believe are resi- 
dents of Germany, are nationals of a designated enemy 
country (Germany) ; 


4, That the net proceeds due or to become due under a 
contract of insurance evidenced by Policy No. 3911615 is- 
sued by The Mutual Life Insurance Company of New York, 
New York, New York, to Alexander Scherf, and any and 
all other benefits and rights of any kind or character what- 
soever under or arising out of said contract of insurance 
except those of the aforesaid The Mutual Life Insurance 
Company of New York together with the right to demand, 
enforce, receive and collect the same is property within 
the United States owned or controlled by, payable or de- 
liverable to, held on behalf of, or on account of, or owing 
to, or which is evidence of ownership or control by the 
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aforesaid nationals of a designated enemy country (Ger- 
many) ; 


and it is hereby determined: 


5. That to the extent that the person named in subpara- 
graph 1 hereof and the children, names unknown, of Ralph 
A. Scherf are not within the designated enemy country the 
national interest of the United States requires that such 
persons be treated as nationals of a designated ore coun- 
try (Germany) ; 


6. That the national interest of the United States re- 
quires that the said Pia V. Scherf and Norman H. Scherf, 
and the children, names unknown, of Pia V. Scherf, and the 
children, names unknown, of Norman H. Scherf, be treated 
as nationals of a designated enemy country (Germany). 


All determinations and all action required by law, in- 
cluding appropriate consultation and certification, having 
been made and taken, and it being deemed necessary in the 
national interest. 


Txrre Is Heresy Vestep in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
in the interest of and for the benefit of the United States. 

The terms ‘‘national’’ and ‘‘designated enemy coun- 
try’’ as used herein shall have the meanings, prescribed in 
section 10 of Executive Order 9193, as amended. (40 Stat. 
411, 50 U. S. C. App. 1; 55 Stat. 839, 50 U. S. C. App. Sup. 
616; Pub. Law 322, 79th Cong., 60 Stat. 50; Pub. Law 671, 
79th Cong., 60 Stat. 925; E. O. 9193, July 6, 1942, 7 F. BR. 
5205, 3 CFR, Cum. Supp.; E. O. 9567, June 8, 1945, 10 F. R. 
6917, 3 CFR, 1945 Supp.; E. O. 9788, Oct. 14, 1946, 11 F. R. 
11981). 

Executed at Washington, D. C. on January 26, 1951. 

For the Attorney General: 
(Signed) Hazoxp I. Baywron 
Assistant Attorney General 
Director, Office of Alien Property 











Claim No. ..” 

V.0. No(s). 
Issued 
Effective 

Account Nos. 


NOTICE OF CLAIM FOR PAYMENT OF DEBT 


(Please reed the instructions before Alling out the form) 


1. Claimant's name___-__Phi24p J, Maron 


(Pessen whe now cune the clalan, not an agvat or altarery) 


Have you already filed notice of claim for thisdebt? Yes] No[Z] (Check one). If yes, give claim No. ___. 
‘y ') 2 Agent for service of notice (if any)... 


(Forene to whown wetivve and inttevs ahwuhd be ort) 
ec! 3 Address for service of notice .. = 


(If you heww ne agret. give your own mailiag ad4rves) 
2% Identification of debtor and property: 


(e) Name of debtor .._._.. : 
(Parana who ovey Ube Gobt yeu west pald) 
(d) Identification of property of debtor taken by Custodian: 
Vesting Order (s) No. 27256 dated Tuesday, February 13, 195), File #P-28-2648-He) 


Brief description $30,000 straight life inaurance policy in The Mutual Life Ins.Co, of H.Y, 
f 


(la grucral terme, a0 “100 chores X Corporation commen stock.” “depask at X Bank.” “renl cutate in X city.” 
0 eee ee eee i fact frm 
Commdian in 


Pe ere Sree 
ottrrcam of the dottar, any property af 


4 Amount claimed (fill out each line; if inapplicable, write “none”). 


Principal . . - $22,246.00 _ 
() pal State the original ememmt of the debt without interest. EC amen bwin uate Ch mmr ‘etaa) 


(ce) Total before deductions ... . ea . 
(d) Payments on account . . ..-+ +s: 


(f) Total deductions . 2 22... 


(g) Net amount claimed, without intercst . . . te 
(k) Do you claim interest? Yes QJ No () (Check one). 
If yes, give rate, period, and amount, as follows: 
pa. a .. percent, from See. Item Nine... to 


Day, month, your) ; 


5. Nature of debt Advances for. for. paynent of premiuss on. ribed polt< 


{Ia wenerel terme, as “hank deposit. supplle! ~ “pramionry nuts,” “damenen for contract not performed,” Tretund wa steamsebip Ushen.~) 


* Decinning 26 December 19: 
6. Date debt arose a bss 


“Woay) . ~~ (enth) 
7. Security you now hold, if any . 
“wenrtermage of 


wrk cate. “hatin of eine coriant on “T Gott te net nosured, ake “nat eveared.” Tf preperty eeu lag your debt 
wo lantructivn A, 


8. Sky Gaba wai (see sec. 34 (g) aaa nee ea hee 
Wages and salaries (sec. 34 (g) (1)) - - ay leh atlockaten nenieere 
Claims of United States (sec. 34 (g) (2)). Rut es Sommel isles eh re nerere 
Services, rent, goods, etc. (nec. 34 (g) (3)) . : 


ORIGINAL 








9. Details of debt. 


(State here the specific facts upon which you base the 
statements made in items 4, 5, 6, 7, and 8. Attach copies 
of any contracts, notes, or other documents upon which you 
rely to prove the amount, date, nature, and any security 
status or priority status of the debt.) 

Debt consists of advances to pay premiums on life insur- 
ance policy. Each year the original creditor paid the full 
premium due, less the then current annual dividend. 


Premium Annual Paid by Total Due 
Due Dividend Scherf Date Paid Claimant 


1,061.70 236.40 825.60 Jan. 13,1939 1,443.11 
173.40 Jan. 10, 1940 1,499.83 
188.10 Jan. 14, 1941 
174.90 : Jan. 15, 1942 
174.90 i Jan. 16, 1943 
182.40 Jan. 17, 1944 
189.30 ’ Jan. 16, 1945 
207.00 Jan. 15, 1946 
211.20 Jan. 13, 1947 
209.10 y Jan. 15, 1948 
209.10 Jan. 17, 1949 
198.00 Jan. 16, 1950 
202.20 : Jan. 15, 1951* 


2,556.00 4,371.13 15,617.33 
* Paid by claimant as Executor of Estate of O. Herman Scherf. 


(Continue on a supplement if necessary.) 








: g 


(lave stake bn gener! terme: Uhr Regt: of mary hed omee oe 


ee 
coumtardialen Shich the debi bes olleged, and hus axreumt) 


11. Questions for individual claimants (corporations do not answer). 


> (Btate name of esuntry : If pou have to citiaenchip. write “stateless ™) 


(Buea) (Cay) (este) 
a eae 


(Date whee you bexan residing af 
[ii esis Niacia sediAbii a ont cthies ddildeeianat aon thew lua tmeeatae t: 1941, state them all, with the dates 


of residence, at each address, in a supplement to this item.) 
12 Questions for corporate claimants (individuals do not answer). 
State in which incorporated = = =-ESEEs«Cé@ ante ff incorporation 


Principal office = 7 


(Member) (rent) 
18. Additional questions for assignees, legal representatives, and successors in interest. (Do not answer these 
questions if you are the original creditor. Answer them only if you are filing a claim which originally 
belonged to someone else, and which you have acquired by assignment, by operation of law, or otherwise.) 


(6) Original creditor’s name _____________C, Hermann Scherf 00 
(b) Original creditor’s address on date debt arose (see item 6) 1] Broadway, Mew York, New York 


(c) Latest date when original creditor held debt 
war Giese) (Date of Deldt®) 


(d) If original creditor was an individual or a group of individuals, including a partnership, was 
he (they) a citizen of the United States or the Philippine Islands at all times he (they) held the claim? 
Yes No) (Check one). If no, give country (countries) and dates of other citizenship 


(e) If original creditor was an individual or a group of individuals, including a partnership, was he (they) 
a resident of the United States at all times he (they) held the claim? Yes Z] No (Check one). 
If no, give country (countries) and dates of other residence —-___ 


(f/) If original creditor was a corporation, give State (or foreign country if not within the United States) 
and date of incorporation — 2S 


(Bteke or seamchry) 
Date of incorporation 
(Dey) (ibesth ) (Tear) 


(g) Did you acquire the debt directly from the original creditor? Yes &} No () (Check one). If no, use 
& supplement to answer questions (a) to (f) of this item, inclusive, for every other person who held the 
debt prior to your ‘acquisition of it. 


(&) How did you acquire the debt? _A8 Executor of Estete of Original Creditor 0 


(im general terms, 00 “owigual,” “heir,” “anrreter.~ “reergenizet’en of corparatinn.~ ot¢. Use 6 supplement to state details, and aupply copies of documents 
waited om to catabiich your present ewnervhip of the det. If any such dosemreetes are euurt orders, the expy ottecbed to the “original” of thts ferme should be 
qurt@ied ty the court or other competent o@sial.) 


@ Are you the sole beneficial owner of the claim? Yes %) No] (Check ome). If no, name the other 
owners and state nature of their interest _._CRaimant es Eracutor is sole heneficial ower _ 


——ia_atteched, 
14. If there are any other facts of which you wish to advise the Custodian, state them in a supplement to this item. 
15. Fees of attorneys, agents, and representatives: 
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16. I, the undersigned, swear to (or affirm) the following: 


(a) (Strike out the statement that does not apply.) 
I am the claimant named in item 1. 


(b) The statements made in this notice of claim and in 
all supplements attached to it are known to me to be true, 
except as noted to be ‘‘upon information and belief.’’ 


(c) I have no knowledge of any fact called for by this 
notice of claim (including the instructions) which is not 
fully set forth. 

Philip J. Maron 
(Signature) 


Pam J. Maron 
(Name of signer)— 


(Please print or typewrite) 

Norte.—It is a criminal offense to make a willfully false 
statement or representation to any department or agency 
of the United States Government. U.S. Code, Title 18, 
sec. 80. 

Exhibit A 

Srate or New York, 
County or New York, ss.: 


Purr J. Maron, being duly sworn, deposes and says: 


That he is an attorney-at-law, duly admitted to practice 
in the State of New York, and is a member of the firm of 
Gray & Maron, with offices at 1501 Broadway, in the 
Borough of Manhattan, City and State of New York. 

Prior to the death of C. Hermann Scherf in December, 
1950, I was acquainted with Mr. Scherf and was his attor- 
ney and friend for upwards of fifteen years. During that 
period of time I had numerous occasions to discuss Mr. 
Scherf’s personal affairs with him, and I was familiar 
with most of the details of his financial and business 
affairs. 

Many years prior to Mr. Scherf’s death, he told me that 
since 1939 he had been advancing for his brother, Alex- 
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ander Scherf, the insurance premiums on the policy issued 
on Alexander’s life by the Mutual Life Insurance Company 
of New York. These advances were necessary because of 
the fact that Alexander, being in Germany, was unable to 
pay these premiums, and Alexander had asked his brother, 
Hermann, to pay the premiums on his behalf so as to pre- 
vent the lapsing of the policy. Herman told me that his 
brother, Alexander, had promised to repay to him all ad- 
vances made by him in connection with such premiums. 
Hermann showed me the records kept by him in his books 
of the advances made on account of such premiums, which 
appeared to date from January, 1939. On several occa- 
sions we discussed various methods to insure the reim- 
bursement of Hermann for such advances. At my sugges- 
tion, Hermann advised the Mutual Life Insurance Com- 
pany that the payments made by him were made as ad- 
vances in behalf of his brother, with the promise of repay- 
ment to him. It was also at my suggestion that Hermann 
discussed with the insurance company the possibility of 
changing the beneficiary so that Hermann would be named 
the primary beneficiary, and thus insure the repayment to 
him of the advances made for such premiums, The insur- 
ance company advised us that by reason of the fact that 
Alexander was in a foreign enemy country, such change of 
beneficiary could not be effected. 

I have also been advised by Norman Scherf, the son of 
Alexander Scherf, that his father had told him that the 
advances made by Hermann were made only as loans, with 
the intention of repayment. 

Pamir J. Maron 


Sworn to before me this 24 day of September, 1952. 
Herzen Gorpon 
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Exhibit B 
March 24, 1952 


Strate or New York, 
County or New York: 


My name is Theodore Gruen residing at 3636 Greystone 
Avenue, New York 63, New York. I am an American citi- 
zen. I am the General Manager of the Scrap Metal Depart- 
ment of the International Minerals and Metals Corpora- 
tion, 11 Broadway, New York 4, New York with which 
firm I have been employed for over twenty years. 

Mr. C. Hermann Scherf who was a close personal friend 
of mine was also employed by the same firm. He talked 
to me frequently about his personal matters, and particu- 
larly every year when he paid the premiums on the life 
insurance policy on his brother, he would discuss the mat- 
ter at some length. I do not recall any specific language 
of his, but it is my distinct impression that he expected to 
be reimbursed for the advance of the premiums by his 
brother or his brother’s family, if they should ever be in 
a position to do so. 

THEODORE GRUEN 





Exhibit C 
AFFIDAVIT: 


County or New York, 
Strate or New York, ss.: 


Before me, a Notary Public for the above-named 
County and State, personally appeared Douglas H. 
Strachan, of lawful age, who first being duly sworn, de- 
poses and says: 


My name is Douglas H. Strachan. I am sixty-two years 
of age. I am an American citizen residing in Ridgefield, 
New Jersey. I am the Auditor of the International Min- 
erals and Metals Corporation, where I have been employed 
for over thirty years. 
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For many years prior to his death, I shared the same 
office with Mr. C. Hermann Scherf. We were close personal 
friends. I am familiar with his handwriting and the hand- 
written ledger sheet showing payments of premiums on 
Alexander Scherf’s insurance policy has been examined by 
me and it is in Mr. Hermann Scherf’s handwriting. A 
photostat of this ledger sheet is attached hereto. 

Mr. Hermann Scherf and I had lunch together almost 
every day. He frequently discussed with me continuing 
the premiums on his brother’s insurance policy. I accom- 
panied him several times when he walked over to the office 
of the insurance company to pay the premiums. He was 
particularly concerned about continuing the premium pay- 
ments after the policy was blocked or frozen by the Foreign 
Funds Control or the Alien Property Custodian, as the 
case may be, so that his brother was unable to change the 
beneficiary in order that he could be reimbursed for his 
advance of the premiums. His brother did file an appli- 
cation to change the beneficiary which the insurance com- 
pany refused to accept because of the blocking or freezing 
by the U. S. Government. Mr. Hermann Scherf said that 
it was his brother’s belief after the war that the only way 
to reimburse Hermann Scherf for these premiums was to 
change the beneficiary. Mr. Hermann Scherf stated defi- 
nitely many times that his brother intended to repay the 
advances for premiums and Hr. Hermann Scherf and my- 
self discussed many times how this could be done. 

Further deponent sayeth not. 


Doveuas H. Srracwan 


In witness whereof I have hereunto set my hand and seal 
this 5th day of March 1952. 
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Exhibit D 


January 31, 1952 
Alien Property Custodian 
Washington, D. C. 


Gentlemen: 


This is to confirm to you that I am the Alexander Scherf 
named as the assured in the life insurance policy No. 
3911615 issued by the Mutual Life Insurance Company of 
New York, and am presently in good health. 

I am presently a resident of Chemnitz, Germany. 

In December, 1938, I requested my brother, C. Hermann 
Scherf, who was then a resident of New York City, to pay, 
on my behalf, all of the insurance premiums as they became 
due upon the life insurance policy issued on my life by the 
Mutual Life Insurance Company of New York. At that 
time I advised my brother that I would repay him all of 
the premiums paid by him on my account, and that he 
should retain and hold the life insurance policy as security 
for the repayment to him of the premiums advanced by 
him. This request was reiterated to my brother from time 
to time, and I have been advised that my brother paid, on 
my account, and at my request, all of the insurance pre- 
miums for the years 1939 to 1951 inclusive. 

I hereby also certify that I have no other debts out- 
standing against me in the United States, excepting the 
foregoing debt to my brother for the premiums advanced 
by him. 

Very truly yours, 
Germany 
City of Berlin 
Consulate of the 
United States of America 
Sworn to before me this 
31st day of January, 1952. 


ALEXANDER ScHERF 
(Sz) 
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Exhibit E 


Stare or New York, 
County or ToMPKINS, ss.: 


Norman ScuHenrr, being duly sworn, deposes and says: 


That I am twenty-six years of age, and the son of Alex- 
ander Scherf, the insured under life insurance policy No. 
3911615, issued by the Mutual Life Insurance Company of 
New York. I am also the nephew of the late C. Herman 
Scherf, who died in New York City in December, 1950. 

Until about 1947 I resided in Chemnitz, Germany with 
my father, Alexander Scherf, and upon numerous occa- 
sions prior to my leaving Germany for the United States, 
my father discussed many of his financial affairs with me. 
At that time I was expecting to come to New York to live 
with my uncle, C. Herman Scherf, and upon several occa- 
sions my father discussed with me the subject of the pay- 
ment of the insurance premiums by his brother, Hermann, 
on the life insurance policy issued by the Mutual Life 
Insurance Company of New York, on which my father was 
the insured. My father told me upon several occasions that 
due to the war conditions it was impossible for him to pay 
the premiums on this policy, and that he had requested his 
brother, Hermann, to pay such premiums as long as world 
conditions made such procedure necessary. My father re- 
peatedly told me that it was his intention to repay Her- 
mann for all the premiums advanced by him, and my father 
also repeatedly asked me to be sure to tell Hermann that 
the advances made by him on account of these premiums 
would definitely be repaid. He told me to suggest to Her- 
mann that the beneficiaries on the policy be changed so 
that Hermann would be the primary beneficiary, to insure 
the repayment to Hermann of the advances made by him. 

Upon my arrival in New York, and during my residence 
with my uncle Hermann, I told him of the conversations 
my father had with me with respect to the advances made 
by my uncle for the premiums due on the insurance policy 
issued on my father’s life, and my uncle told me that it had 
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always been his understanding that he would be repaid 
for all the premiums advanced by him. 

Thereafter, and from time to time, and particularly at 
or about the time additional premium payments were made 
by my uncle Hermann on behalf of my father, my uncle 
called my attention to the fact that he was again advancing 
such premiums for my father’s account, and that he was 
keeping a record of such advances. He showed me his 
books and records upon several occasions, in which I noted 
that he had made these premium advances in behalf of 
my father each year since January, 1939. 

I can definitely state of my own knowledge, from con- 
versations had with my father and with my uncle Hermann, 
that the advances made by my uncle Hermann were only 
loans that he made to my father, and that my father had 
always agreed with him and intended to repay him for 
said advances. 

Norman ScHERF 
Sworn to before me this 17th 


day of September, 1952. 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


Before Harry Leroy Jones, Chief Hearing Examiner 
Claim No. 59514 
Docket No. 55 D 48 
In the Matter of the Claim of 
Puimir J. Maron, Executor of the Estate of C. Hermann 


Scherf, Deceased (Solvent Account of: Alexander 
Scherf, Alleged Debtor). 


Motion to Dismiss 

Notice of Hearing 
Upon the Notice of Claim Form APC-1C filed August 9, 
1951 and supplemental information furnished by the claim- 
ant, the Chief of the Claims Section moves, pursuant to 
section 502.25(f) of the Rules of Procedure for Claims 
(8 CFR 502.25(f)) to dismiss said claim upon the ground: 
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That there is no genuine issue as to any material fact. 
and the claim may not be allowed as a matter of law be- 
Cause; 

(1) The claimant is the holder of bare legal title to 
the debt claim allegedly due and owing by the person 
who immediately prior to the date of vesting owned 
the property or interest vested by the Alien Property 
Custodian, claimant having no beneficial interest 
therein; and 


(2) The persons beneficially interested in this claim 
are not persons who at all times since December 7, 
1941, were citizens or residents of the United States. 


Please take notice that this Motion will be heard on 
April 6, 1955, at 10 a. m., in Room 362, Federal Home Loan 
Bank Board Building, First Street and Indiana Avenue, 
N. W., Washington, D. C., before a Hearing Examiner to 
be designated to hear and determine this claim. 

If the claimani does not wish, or is unable, to be present 
at the hearing, eilAer in person or by an attorney, a written 
brief, memorandum, or statement may be filed with the 
Chief Hearing Examiner, Office of Alien Property, Wash- 
ington 25, D. C. 

: Tuomas H. Creicuton, JR. 
Chief, Claims Section 
March 4, 1955. Office of Alien Property 
(Date) 


Hearing Examiner’s Decision Denying Motion to 
| Dismiss Claim 
The questions now to be decided in this proceeding are 
first, whether the facts peculiar to this claim differ suffi- 
ciently from the facts of the claim of John Powell & Com- 
pany, Inc.’ to escape the binding precedent established by 





2 Matter of John Powell & Company, Inc. (Kawasaki Kisen Kaisha, Ltd, 
Alleged Debtor), Claim No. 44718, Docket No. 51 34DC M92, decision of the 
then Chief Hearing Examiner for Debt Claims, dated June 18, 1951; affirmed 
by the Deputy Director June 24, 1952. This claim and the decision will herein- 
after often be called ‘‘Powell.’’ 
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Powell; second, whether the condition attached to a bequest 
to Alexander Scherf is void for uncertainty and the bequest 
has therefore vested in Alexander Scherf; and third, if the 
first question be answered in the affirmative and/or the sec- 
ond be answered in the negative, whether Edward Ger- 
hardy took, under a contingent bequest, an interest suffi- 
cient to give him standing as a debt claimant. As will be 
set forth below at greater length, I answer the first and the 
second questions in the negative, and the third in the 
affirmative. 

Vesting Order No. 17256 was executed on January 26, 
1951. In that vesting order the Attorney General found 
that (1) Alexander Scherf, (2) Pia Scherf and Norman 
Scherf and the children of each, and (3) the children of 
Ralph A. Scherf? were all nationals of a designated enemy 
country (Germany). By virtue of that vesting order there 
became vested in the Attorney General, as property of 
those German nationals, the net proceeds due or to become 
due under a contract of insurance evidenced by Policy No. 
3911615 issued by The Mutual Life Insurance Company of 
New York to Alexander Scherf. A total of approximately 
$16,000 is now in the hands of the Attorney General and 
is the subject of the present debt claim filed by our claim- 
ant Philip J. Maron, as executor of the will of Hermann 
Scherf, deceased. 

Here I digress to point out to the reader, and to empha- 
size, that this is not a title claim proceeding in which a 
claimant seeks, under Section 9 or Section 32 of the Trad- 
ing with the Enemy Act, as amended (U.S. Code, Title 50, 
Appendix, sections 1-40; hereinafter called ‘‘the Act’’), 
the return of the property now in the hands of the Attorney 
General. On the contrary, it is a debt claim proceeding 
under Section 34 of the Act, in which the claimant tacitly 
admits the validity of the vesting order and the Attorney 
General’s absolute ownership of the property and seeks 
to satisfy out of such proceeds an alleged debt owed by one 





2No further attention need be given to Ralph A. Scherf or to any child of 
his, as none is in any way involved in this proceeding. 
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who was an owner of the property at the time it became 
vested in the Attorney General. It is important that the 
reader keep in mind that neither Pia Scherf nor Norman 
Scherf nor anyone else, is trying to get back the proceeds 
of the insurance policy in this proceeding; particularly in 
view of the contentions made by our claimant relating to 
the first question set forth in the opening paragraph of 
this decision. 

I point out also that this claim is now before me on a 
motion to dismiss. The statements of fact which are made 
in this decision are based upon the admissions implicit in 
a motion to dismiss and/or the statements of counsel made 
at the hearing. They are taken as facts only for the con- 
sideration and disposition of this motion to dismiss, and 
are not admitted, established, or found for any other pur- 
pose. 

The relevant statute is Section 34(a) of the Act, which 
provides, in pertinent part (with underscoring added) :— 


Any property or interest vested in or transferred to 
the Alien Property Custodian * * * or the net proceeds 
thereof, shall be equitably applied by the Custodian in 
accordance with the provisions of this section to the 
payment of debts owed by the person who owned such 

_ property or interest immediately prior to its vesting 
in or transfer to the Alien Property Custodian. No 
debt claim shall be allowed under this section if it was 
not due and owing at the time of such vesting or trans- 
fer * * * Debt clawms allowable hereunder shall include 
only those of citizens of the United States or of the 
Philippine Islands, those of corporations organized 
under the laws of the United States or any State, Ter- 
ritory, or possession thereof, or the District of Colum- 

_ bia or the Philippine Islands; those of other natural 
persons who are and have been since the beginning of 
the war residents of the United States * * * and those 
acquired by the Custodian. Legal representatives 

_ (whether or not appointed by a court in the United 
States) or successors in interest by inheritance, devise, 
bequest, or operation of law of debt claimants, other 
than persons who would themselves be disqualified 
hereunder from allowance of a debt claim, shall be 
eligible for payment to the same extent as their prin- 
cipals or predecessors would have been. 
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In Powell, this Office in effect added the following sen- 
tence to the foregoing excerpt from Section 34(a) :-— 


Debt claims of claimants holding only legal title to the 
debt shall be allowed only to the extent that the owners 
of the beneficial interests would not themselves be. 
disqualified hereunder from allowance of a debt claim. 


The motion of the Chief of the Claims Section to dismiss 
this debt claim is based on the contention that the claimant 
holds only bare legal title to the alleged debt, and that 
every beneficial interest therein is owned by individuals 
who, because they are German citizens who were not resi- 
dent within the United States throughout World War II, 
would not themselves meet the eligibility requirements im- 
posed upon debt claimants by Section 34 of the Act. 

The facts :—the claimant’s testator Hermann Scherf was, 
at all times material to this proceeding, a citizen and resi- 
dent of the United States of America residing in New York, 
Ni We 

The testator’s brother Alexander Scherf was, at all times 
material to this proceeding, a citizen and resident of Ger- 
many who was present in Germany throughout World War 
II. Alexander Scherf was the insured in the life insurance 
policy which became vested in the Attorney General. 

Norman Scherf and his sister Pia Scherf were children 
of Alexander Scherf. They were citizens and residents of 
Germany from birth until about the year 1947, and were 
present in Germany throughout the hostilities of World 
War II. 

The claimant Philip J. Maron is and always has been a 
citizen of the United States of America. He is executor of 
the will of the late Hermann Scherf, and is one of the 
testamentary trustees thereunder. As an individual, and 
as legal representative of the testator, he meets all of the 
eligibility requirements imposed on debt claimants by 
Section 34 of the Act. 

In 1927 Alexander Scherf took out a $30,000 life insur- 
ance policy, issued by Mutual Life Insurance Company of 
New York and which later became vested in the Attorney 
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General, on his own life. He paid the premiums regularly 
through 1938. Then the German Foreign Exchange Con- 
trol laws made it so difficult for Alexander to pay the pre- 
miums on this policy that the testator agreed to pay the 
premiums, upon Alexander’s promise to reimburse him. 
The testator paid all the premiums for the years 1939 
through 1950. The claimant, as executor, paid the 1951 
premium. A total of $11,246.26 in premiums was paid by 
the testator and his executor. 

During the fiscal year of the United States Government 
beginning July 1, 1946 and ending June 30, 1947 it was 
decided, by agreement between the Department of Justice 
and the State and Treasury Departments, to refrain from 
vesting property acquired in the United States by nationals 
of Germany or Japan subsequent to December 31, 1946. 
{Annual Report, Office of Alien Property, Department of 
Justice, Fiscal Year Ending June 1947, p. 2.) 

In or about 1947 Norman Scherf and his sister Pia 
Scherf, children of Alexander Scherf, came to the United 
States. They have since resided either in the United States 
or in Canada. 

In August 1948 Alexander Scherf executed a request for 
change of beneficiary, to make Hermann Scherf the sole 
beneficiary of the policy. At that time his children Norman 
Scherf and Pia Scherf were the only surviving named 
beneficiaries. Because such change of beneficiary was pro- 
hibited by Executive Order No. 8389, as amended, unless 
licensed by the Treasury Department and/or the Office of 
Alien Property, the change of beneficiary was never con- 
summated. 

On July 29, 1949 Hermann Scherf executed a will, which 
was admitted to probate after his death. 

In December 1949 Alexander Scherf executed an appli- 
cation for a license to authorize the substitution of Her- 
mann Scherf as beneficiary of the policy. 

On January 16, 1950, Hermann Scherf paid the premium 
on the policy for 1950. 

On January 31, 1950 the application for a license author- 
izing the change of beneficiary was denied. 
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On December 5, 1950, Hermann Scherf died. The will 
which he had executed on July 29, 1949 was admitted to 
probate. In material part, its provisions were :— 


SEconpD 


All of the rest, residue and remainder of my estate, 
both real and personal, of whatsoever nature and 
wheresoever situated, I give, devise and bequeath to 
my trustee hereinafter named, in trust nevertheless, 
to hold, manage, invest and reinvest the same and to 
collect and recover the income and revenue thereof 
and to pay the net income thereof as follows: 


a) To my niece, Pra Scuerr, so long as she may be 
a resident of Canada or the United States, the sum of 
Fifty and 00/100 ($50.00) Dollars per month. 


b) The remainder of said income shall be expended 
by the trustees for the support, education and main- 
tenance of my nephew, Norman Scuerr, while attend- 
ing college. The trustees are authorized and directed 
to invade and use such part of the principal of this 
trust as in their sole discretion may be necessary and 
proper for the support, education and maintenance of 
my nephew, Norman while attending college. 


ce) After the termination by my nephew, Norman, of 
his studies at college and for a period of five years 
thereafter, the trustees are directed to pay the net in- 
come of the trust herein created to my nephew, Nor- 
man, in equal monthly installments. It is my inten- 
tion that my said nephew shall receive not less than 
One Hundred-fifty and 00/100 ($150.00) Dollars per 
month from the within trust during said five year pe- 
riod, and I, accordingly, direct my trustees to pay to 
my said nephew, from the principal of the trust, such 
sums as may be necessary to provide him with One 
Hundred-fifty and 00/100 Dollars per month. 


d) At the termination of the five year period pro- 
vided for in the foregoing sub-division, I direct that 
the within trust shall terminate and come to an end 
and that the principal then remaining shall be paid 
over to my brother, ALExanpEer Scuerr, if he then be 
a resident of Canada or the United States, or in the 
event he is not a resident of either of said countries, 
to my nephew, Norman ScHERF. 
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e) In the event of the death of my nephew, Norman 
ScuHerr, during the pendency of this trust, I direct that 
this trust shall terminate upon his death, and the prin- 
cipal and accumulated income then on hand shall be 
paid over to my brother, ALExanDER ScueErr, if he then 
be a resident of Canada or the United States, or in the 
event that he is not a resident of either of said coun- 
tries, to my friend, Epwarp GerrHarpy, Milwaukee, 
Wisconsin. 

THmp 
- I hereby authorize and direct my trustees to invade 
the principal of the trust herein created and to pay 
therefrom to my brother, ALExaNDER ScHERF, such 
sums as in their sole discretion may be proper and 
necessary for the support and maintenance of my 
brother, ALEXANDER SCHERF. 


Edward Gerhardy, named as contingent beneficiary at 
the end of subdivision (e) of Division Second of the will, 
is and at all material times has been a citizen of the United 
States of America residing in Milwaukee, Wisconsin. 

On January 15, 1951 the claimant, as executor of the will 
of the late Hermann Scherf, paid the premium for the year 
1951 on the insurance policy. 

As more fully set forth on the first page of the mimeo- 
graphed edition of this decision, Vesting Order No. 17256 
was executed on January 26, 1951. That vesting order 
became effective February 12, 1951. 

On August 9, 1951 the claimant filed Form APC-1C, No- 
tice Of Claim For Payment Of Debt, in which he claimed 
payment of $15,617.33, representing the $11,246.20 which 
had been paid in premiums plus $4,371.13 as interest at 
6% on those payments. 

On October 19, 1951 the state of war between the United 
States and Germany terminated. 

On April 17, 1953 the Attorney General, by joint action 
with the Secretary of State, terminated the program of 
vesting German property. 

On February 20, 1954 Alexander Scherf died, still a citi- 
zen and resident of Germany. 

Norman and Pia Scherf now reside in Canada. Norman 
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is a student in a law school in Vancouver, British Colum- 
bia. The executor and/or trustees have been making pay- 
ments of $50.00 per month to Pia Scherf, in accordance 
with subdivision (a) of Division Second of the will, and 
the remainder of the income from the trust has been paid 
to Norman Scherf, in accordance with subdivision (b) 
thereof. The record does not show how much, if any, was 
paid to Alexander Scherf. None of the testator’s debts 
remains unpaid, a substantial reserve has been set up to 
meet all of the expenses of administration, etc., and there 
still remains in the hands of the executor and/or trustees 
approximately $100,000.00 of the testator’s estate. The 
only asset of the estate which has not been reduced to pos- 
session is this debt. 

Discusston:—here we come to the first of the three ques- 
tions set forth in the opening paragraph of this decision; 
2.e., do the facts of this claim escape the result of Powell? 
In Powell, the enemy-owned interest in the debt came into 
existence prior to December 31, 1946 and was therefore 
subject to vesting at all stages of the proceedings on that 
claim. 

In this Maron claim, however, Norman’s and Pia’s in- 
terests in the debt did not come into existence until the 
death of Hermann Scherf on December 5, 1950—almost 
four years after the December 31, 1946 cut-off date which 
had been fixed by the Attorney General and the Secretaries 
of State and of the Treasury. To deny recovery in this 
debt claim proceeding to the extent that such recovery 
would be for the benefit of Pia or Norman, argues claim- 
ant’s counsel, would in effect be to vest their property al- 
most four years after vesting of German property was 
discontinued. Further, argues claimant’s counsel, the ef- 
fect would be to deprive the estate of the late Hermann 
Scherf of one of its assets; 7.¢., a chose in action. 

Regardless of the weight which might have been given to 
these arguments had they been made before Powell was 
decided, they do not now impel me to whittle on the prin- 
ciple established by Powell. 

In support of his motion, the Chief contends first that 
since the claimant is seeking payment of the debt to him- 
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self as executor, and not in his individual capacity, the 
claimant holds bare legal title to the debt, and the bene- 
ficial interests in the debt are owned by those persons to 
whom the executor and/or trustee would eventually dis- 
tribute the proceeds. I am in complete agreement with 
that contention. Blood v. Kane, 130 N. Y. 514, 29 N. E.. 
994 (1892). Ward v. Newburgh Savings Bank, 269 App. 
Div. 525, 56 N. Y. S. 2d 272 (1945). 

The Chief’s second point is that notwithstanding the 
admitted eligibility of the executor as a debt claimant if 
he were claiming in his individual capacity, we must look 
not only to his individual eligibility, but to the eligibility 
of those for whose benefit he claims. That issue was set- 
tled by Powell. It follows, therefore, that unless some 
beneficial interest in this debt is owned by a person who is 
eligible as a debt claimant, the claim must be dismissed. 

We come then to the third point made by the Chief of the 
Claims Section; 2.e., ‘‘that the bequest to Alexander Scherf 
has vested absolutely without condition * * *. There is 
sound legal authority for construing the condition attached 
to the bequest to Alexander Scherf to be void for uncer- 
tainty. * * * If the condition is void for uncertainty, only 
the heirs of the ineligible Alexander Scherf may claim the 
corpus upon termination of the trust, and his heirs are dis- 
qualified from pursuing a claim by reason of his ineligi- 
bility.’”’ 

In support of this point, the Chief cites Sifton v. Sifton 
[1938] A. C. 656 (P. C.); m re Gape, [1952] 1 T. L. R. 971 
(Ch.), [1952] 1 All E. R. 827 (Ch.); and Koehler v. Clark, 
170 F. 2d 779 (C. A. 9, 1948). None of those cases seems 
to me to be controlling, however. In Sifton, after a testa- 
mentary gift of the income from his estate to his daughter, 
the testator added ‘‘the payments to my said daughter 
shall be made only so long as she shall continue to re- 
side in Canada.’’ It was held that the direction that 
the payments to the legatee should be made only ‘‘so 
long as she shall continue to reside in Canada’’ was 
void for uncertainty; and that where a vested estate is 
to be defeated by a condition on a contingency that is to 
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happen afterward, such condition must be such that the 
court can see from the beginning, precisely and distinctly, 
upon the happening of what event it was that the preceding 
vested estate was to determine. Unlike Sifton, in this 
Scherf will the legacy to Alexander Scherf (see Division 
Second, subdivision (d) of the will) does not create a vested 
interest in Alexander which is subject to defeasance on a 
contingency, but instead creates a contingent estate in 
Alexander Scherf which is to vest at the termination of the 
five-year period provided in subdivision (c). Gape, if in 
point at all, seems to me to support the validity. of the 
legacy to Alexander Scherf in subdivision (d). In Gape, 
a provision in a will that every residuary legatee should 
within six months ‘‘take up permanent residence in Eng- 
land, and in default of continuance of compliance with this 
condition or in case of subsequent discontinuance’’ that a 
forfeiture should take place, was held not be invalid on 
account of uncertainty. 

In support of his contention that Edward Gerhardy has 
no beneficial interest whatever in the debt upon which this 
claim is based, the Chief cites Koehler v. Clark, 170 F. 2d 
779 (C. A. 9, 1948), in which a brother sought to maintain 
a Section 9(a) action for the recovery of property which 
had become vested in the Attorney General as property of 
his (the plaintiff’s) sister, a national and resident of Ger- 
many. This property had been devised to the sister by 
their mother, and the plaintiff had been given no interest 
therein by his mother’s will. His only possible interest 
in the property was that if his sister should survive her 
husband and all of her lineal descendants and should die 
intestate, and if the plaintiff should survive the sister, he 
would ‘‘be the person entitled under the statutes of the 
State of Oregon to take and receive all property of said 
trust.”’ The Ninth Circuit wrote that the claimant’s only 
possible interest in the estate of the decedend (i.e., the 
property which had become vested in the Attorney Gen- 
eral), was at the most an inalienable and unsalable pos- 
sible expectancy. Edward Gerhardy’s interest in the Her- 
mann Scherf estate, on the contrary, depends upon a con- 
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tingency foreseen and specifically provided for by the tes- 
tator in subdivision (e) of the Second Division of the will. 
It seems to me that the will gave Edward Gerhardy some- 
thing in the nature of a contingent remainder. 

As argued by counsel for the claimant, In re Reuss’ Es- 
tate, 196 Mise. 24, 91 N. Y. S. 2d 479 (Surrogate’s Court, 
Queens County, 1949) recognized that there is no policy 
of the law which forbids the imposition of a condition to a 
bequest that if the legatee cannot presently enjoy the gift 
then another shall take it. 

I come now to the form of the order to be issued on this 
motion to dismiss. In my ad mterim Order Concerning 
Briefs of April 14, 1955 I tentatively concluded that this 
claim should be dismissed ‘‘to the extent that it is for the 
benefit of Norman Scherf and/or Pia Scherf, if that can be 
done without dismissing the claim to the extent that it is 
or might hereafter be for the benefit of Edward Gerhardy.”’ 
I therefore requested that in the Chief’s brief he should 
‘‘whether he agrees or disagrees that Edward Gerhardy’s 
interests should be preserved, discuss also the form of an 
order which would preserve Edward Gerhardy’s inter- 
ests.’? So convinced is the Chief that Edward Gerhardy 
has no interest in the debt, however, that he failed to dis- 
cuss such an order. 

Because I am of the opinion that Edward Gerhardy has 
a present contingent interest in this claim, I shall deny the 
motion, but without prejudice to its renewal upon any 
change in the present factual situation. In doing so, I 
recognize that the soundness of my decision is open to ques- 
tion, and I express the hope that the Chief will not feel 
that the federal rule of non-appealability of an order deny- 
ing a motion to dismiss should be engrafted on an admin- 
istrative proceeding on a debt claim. On the contrary, I 
submit that the adoption of what I understand to be the 
New York practice—~.e., that the denial of a motion to dis- 
miss is appealable—might well obviate the trouble and ex- 
pense of a hearing of this claim on its merits. 
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ORDER 


For the foregoing reasons the motion to dismiss this 
claim is denied; without prejudice, however, to its renewal 
upon the occurrence of any change in the present factual 
situation as set forth on pages 4 and 5 of the mimeographed 
edition of this order. 

Watiace H. Waker 
Hearimg Examiner 
Date: August 31, 1955. 


Decision of Deputy Director 


This matter comes before me on cross appeals by the 
claimant and the Chief of the Claims Section from the de- 
cision of Hearing Examiner Wallace H. Walker denying 
the Chief’s motion to dismiss the above debt claim. 

The decision of the examiner is approved. The claim is 
denied to the extent that it is for the benefit of Pia and 
Norman Scherf and is remanded to the Chief of the Claims 
Section to the extent that it is for the benefit of Edward 
Gerhardy. Assuming that the Chief of the Claims Section 
concedes the validity of the asserted debt, the claim will be 
subject to final disposition upon termination of the trust 
under the will of C. Hermann Scherf. At that time it will 
be in order for the Chief either to renew his motion to dis- 
miss, on the ground of Norman Scherf’s accession to the 
corpus, or to recommend a summary allowance for the bene- 
fit of Edward Gerhardy, on the ground of his accession 
thereto. 

/s/ Paut V. Myron 
Deputy Director 
Office of Alien Property 
February 20, 1957. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 712-’57 


Pump J. Maron, Executor of the Estate of C. Hermann 
Scherf, Deceased, 1501 Broadway, New York 36, New 
York, 

Plaintiff, 
vs. 


Hensert Browne, Jz., Attorney General of the United 
States, as Successor to the Alien Property Custodian, 
Defendant. 


Complaint for Review 
Plaintiff, by his attorneys, alleges: 


1. Jurisdiction of this action is conferred upon this Court 
by Section 34(e) of the Trading with the Enemy Act, as 
amended (50 USC, Appendix, Section 34(e)). 


2. Plaintiff brings this action as legal representative, to- 
wit, as Executor of the Estate of C. Hermann Scherf, De- 
ceased, having been so duly appointed by the Surrogate’s 
Court of The State of New York, County of Queens, on 
the 6th day of March, 1951. 


C. Hermann Scherf, during his life, was a citizen and 
resident of the United States at all material times. 

Plaintiff is and has been a citizen and resident of the 
United States at all material times. 


3. On December 16, 1927, one Alexander Scherf took out 
a life insurance policy, No. 3,911,615, issued by the Mutual 
Life Insurance Company of New York, on his life in the 
amount of $30,000. The premiums on said policy were 
regularly paid by Alexander Scherf until 1938. 


4. In 1938, Alexander Scherf made an agreement with 
C. Hermann Scherf by which C. Hermann Scherf agreed 
to pay the premiums on said life insurance policy as long as 
Alexander Scherf was unable to do so, and Alexander 
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Scherf agreed and promised to repay with interest to C. 
Hermann Scherf any and all sums so advanced by C. Her- 
mann Scherf in performance of said agreement. 


5. In fulfillment of his promise made in said agreement, 
C. Hermann Scherf paid the premiums on said life insur- 
ance policy, beginning with the premium for 1938, which 
was paid on January 13, 1939, until his death in December, 
1950. The premiums due in December, 1950 and 1951, were 
paid by plaintiff as executor of C. Hermann Scherf’s es- 
tate. 


6. On January 25, 1951, defendant’s predecessor in of- 
fice, acting by his agent, executed Vesting Order No. 17256 
by which he vested in the Attorney General of the United 
States ‘‘the net proceeds due or to become due under a 
contract of insurance evidenced by Policy No. 3911615, is- 
sued by The Mutual Life Insurance Company of New York, 
New York, to Alexander Scherf’’, and all other benefits and 
rights arising out of said contract of insurance except those 
of the Mutual Life Insurance Company of New York. 


7. Said policy has been converted into cash, and the pro- 
ceeds thereof have been paid over to defendant. 


8. On August 9, 1951, plaintiff, as legal representative of 
C. Hermann Scherf, deceased, filed Notice of Claim pur- 
suant to Section 34 of the Trading With the Enemy Act 
(50 USC, Appendix, Section 34), seeking payment of the 
debt described in paragraphs 4 and 5 hereof, out of vested 
property held by the defendant, in the sum of $15,617.33, 
representing $11,246.20 advanced and paid by C. Hermann 
Scherf for premiums pursuant to said agreement, and $4,- 
371.13 interest on said advancements from January 13, 
1939, to January 15, 1951. 


9. On February 20, 1957, the defendant, acting through 
the Deputy Director of the Office of Alien Property, ren- 
dered a decision disallowing the claim in part, on the 
ground that certain beneficiaries of the estate of C. Her- 
mann Scherf are ineligible to be claimants under Section 34 
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of the Trading With the Enemy Act. No further adminis- 
trative remedy is available to plaintiff. 


10. Plaintiff, pursuant to Section 34 of the Trading With 
the Enemy Act and pursuant to law is the only person en- 
titled to claim and to receive any and all amounts due from 
vested property to the estate of C. Hermann Scherf. 


11. Defendant, contrary to the clear language of Section 
34 of the Trading With the Enemy Act and contrary to 
law has refused and is still refusing to pay over to plaintiff 
the amount claimed. 


Wuererokg, plaintiff prays judgment that defendant pay 
from funds in his possession as a result of Vesting Order 
No. 17256, dated January 25, 1951, the sum of $15,617.33, 
and for such further relief as the Court may deem just and 
equitable. 

Answer 


Defendant, by his attorney Dallas S. Townsend, for his 
answer to the complaint: 


First, admits the allegations contained in paragraph 1 
of plaintiff’s complaint. 

Second, admits the allegations contained in paragraph 2 
of plaintiff’s complaint. 

Third, admits the allegations contained in paragraph 3 
of plaintiff’s complaint. 

Fourth, alleges that he is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 
allegation contained in paragraph 4 of plaintiff’s com- 
plaint. 

Fifth, alleges that he is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tion contained in paragraph 5 of plaintiff’s complaint. 

Sixth, admits each and every allegation contained in 
paragraph 6 of plaintiff’s complaint. 

Seventh, admits the allegations contained in paragraph 7 
of plaintiff’s complaint. 

Eighth, admits the allegations contained in paragraph 8 
of plaintiff’s complaint. 
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Ninth, admits the allegations contained in paragraph 9 
of plaintiff’s complaint. 

Tenth, denies each and every allegation contained in 
paragraph 10 of plaintiff’s complaint. 

Eleventh, denies each and every allegation contained in 
paragraph 11 of plaintiff’s complaint. 

For a First, Separate anpD Compiere Derense THE De- 
FENDANT ALLEGES: 

Twelfth, the complaint fails to state a claim upon which 
relief can be granted. 

Wuererore, defendant demands a judgment of dismissal 
of the complaint herein together with the costs and dis- 
bursements of this action. 


Plaintiff’s Motion for Summary Judgment 


Plaintiff, by his attorneys, moves this Honorable Court 
for summary judgment for plaintiff. On the basis of the 
pleadings and the transcript of the record of the proceed- 
ings heretofore had in the Office of Alien Property, it 
appears that there is no genuine issue as to any material 
fact and plaintiff is entitled to judgment as a matter of 
law. 

Motion for Summary Judgment 


Defendant, Herbert Brownell, Jr., Attorney General of 
the United States, moves this Court, pursuant to Rule 56 
of the Federal Rules of Civil Procedure, for an order 
granting summary judgment in favor of the defendant 
dismissing plaintiff’s complaint upon the ground that there 
is no issue of fact to be tried herein and that defendant is 
entitled to judgment as a matter of law. 

Dated: May 22, 1957. 


Memorandum 


Section 34 of the Trading With the Enemy Act provides 
that ‘‘legal representatives * * * other than persons who 
would themselves be disqualified hereunder from allowance 
of a debt claim, shall be eligible for payment to the same 
extent as their principals or predecessors would have 
been.’’ 
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It is the opinion of the Court that the plaintiff as the 
duly appointed executor of the Estate of ©. Hermann 
Scherf is entitled to make claim for and to receive pay- 
ment of the debt to the same extent as would have the 
decedent, C. Hermann Scherf, and that said C. Hermann 
Scherf, if living, would have been entitled to make said 
claim and receive such payment. 

Accordingly, the plaintiff’s motion for summary judg- 
ment will be granted and the defendant’s motion for sum- 
mary judgment will be denied. 

Counsel for plaintiff will submit an order. 


/S/ Jostrx C. McGarracuy 
Judge 
June 27, 1957 


Order 


Upon consideration of the motion of plaintiff for sum- 
mary judgment and of the motion of defendant for sum- 
mary judgment filed herein pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, and upon consideration 
of the respective points and authorities in support of mo- 
tions for summary judgment, of the transcript of record of 
proceedings in the Office of Alien Property Custodian, and 
of arguments of counsel in open Court, and the Court find- 
ing that there is no genuine issue as to any material fact 
and that Alexander Scherf was indebted to the Estate of 
C. Hermann Scherf in the amount of $15,617.33, it is by the 
Court this 9th day of July, 1957, 


ADJUDGED AND ORDERED, 


The the plaintiff as the duly appointed executor of the 
Estate of C. Hermann Scherf is entitled to make claim for 
and to receive payment of the debt to the same extent as 
would have the decedent, C. Hermann Scherf, and that 
said C. Hermann Scherf, if living, would have been entitled 
to make said claim and receive such payment. 

That the motion of plaintiff for summary judgment be 
and hereby is granted. 
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That the motion of defendant for summary judgment be 
and hereby is denied. ; 

That the defendant pay to the plaintiff from funds in 
his possession as a result of Vesting Order No. 17256, 
dated January 25, 1951, the sum of $15,617.33. 


/S/ Joszrx C. McGarracuy 
Judge 


Notice of Appeal 


Please take notice that Herbert Brownell, Jr., as Attor- 
ney General of the United States and as Successor to the 
Alien Property Custodian, hereby appeals to the United 
States Court of Appeals for the District of Columbia Cir- 
cuit from the order entered on July 9, 1957 granting plain- 
tiff’s motion for summary judgment, denying defendant’s 
cross-motion for summary judgment, and ordering the de- 
fendant to pay the plaintiff the sum of $15,617.33. 

Dated July 25, 1957 


4 U, S, GOVERNMENT PRINTING OFFICE 1957—444236/P.0. 545 
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I, The Eligibility Issue 
A. A ereditor who dies prior to the vesting of his 
debtor’s property can not be a debt claimant 
under Section 34 
B. Since the primary beneficiaries of the estate are 
ineligible under Section 34, the executor cannot 
obtain recovery of the debt claim on their behalf. . 
II. The Jurisdictional Issue 
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administratively. Since the proceeding below was 
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ineligibility, the District Court was without juris- 
diction in ordering payment of the debt 
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REPLY BRIEF FOR APPELLANT 


ARGUMENT 
I. The Eligibility Issue 


A. A creditor who dies prior to the vesting of his debtor’s 
property can not be a debt claimant under Section 34. 


Although Maron purports to demand a strict construc- 
tion of Section 34 of the Trading with the Enemy Act (60 
Stat. 925, 50 U.S.C. App. Sec. 34), his brief is redundant 
with attempts to avoid both the language of the Section and 
the intent of Congress as expressed in that Section. 

Maron agrees that Section 34 was enacted to satisfy the 
debt claims of American creditors ‘‘inasmuch as but for 
the vesting of their debtors’ property, they would presum- 
ably have been able to pursue ordinary remedies against 
the debtors.’’ (Senate Report 1839, 79th Cong., 2nd Sess. at 
p. 3-4) (Maron Br. 9). It is then said that the attempts by 
Hermann, who was the original creditor, to secure the debt 
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by having himself made the beneficiary of the insurance pol- 
icy bring him within the meaning of these words and there- 
fore he is a debt claimant (Maron Br. 10). The error is two- 
fold. The ‘‘subsequent issuance of the vesting order,’’ dis- 
counted as of no effect by Maron (Maron Br. 10), is what 
brought Section 34 into operation. Even if the blocking of 
the insurance policy had continued to the present, Section 34 
would not become pertinent. It is elementary that there 
must be a vesting before an American creditor can recover 
out of vested property. Secondly, it ignores the concern 
of Section 34 with the debt claimant, that is, with the 
American creditor ‘‘at the time of vesting’’ (Govt. Br. 
9-10). The concern is with the American creditors at the 
time of vesting and not with deceased Americans who may 
have been creditors sometime prior thereto.’ Since Her- 
mann was dead at the time of vesting, it is obvious that he 
could not be a debt claimant under Section 34. 

Maron advocates a strict construction of Section 34 
(Maron Br. 15) except when it hurts his position. For 
instance, Maron seeks to avoid the meaning of the words 
‘tat the time of such vesting’”’ by reading them as meaning 
‘‘must have been in existence before such time’’ (Maron 
Br. 10). At another point, Maron indicates that ‘‘If we 
wish to be technical, . . .’? then Hermann is not a debt 
elaimant under a construction advanced by Maron (Maron 
Br. 10-11). But, says Maron, the statute does not use the 
term debt claim as Maron construes it. The destruction 
of his own straw-man does not aid Maron. Although 
Hermann was the original creditor he was not a debt claim- 
ant under Section 34 and the court below erred in premis- 


* Maron discusses a supposition in which the original creditor is 
not eligible although the executor and beneficiaries are so qualified 
(Maron Br.1.) Under the construction we urge, since the original 
creditor, Hermann, died prior to vesting he still would not be a 
debt claimant, whether otherwise eligible, or not, and the eligible 
executor and beneficiaries could be paid their debt under this section. 
The assumption implicit in Maron’s supposition that the ineligible 
original creditor would be “the very person in whose interest the 
statute was created,” is clearly erroneous. The statute was created 
to benefit eligible debt claimants (Govt. Br. 9). 
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ing its decision upon the assumption that he was a debt 
claimant. 


B. Since the primary beneficiaries of the estate are in 
eligible under Section 34, the executor cannot obtain 
recovery of the debt claim on their behalf. 


Maron goes on to assert that it is not vital whether he 
claims as ‘‘legal representative’’ of Hermann or as a debt 
claimant because he is the only person entitled to claim 
(Maron Br. 11).? In the first place, one person who is 
‘‘entitled’’ to claim under the Trading with the Enemy Act 
is the beneficial owner, the person who will ultimately be 
paid. (Cf., In re von Rumohr’s Will, 284 App. Div. 773, 
135 N.Y.S. 2d 177.) Apart from this, however, Maron in 
basing his approach on New York law, states that legal 
title in all personalty passed to him upon Hermann’s death 
in 1950 (Maron Br. 11). That of course is true. But Maron 
neglects to point out that under New York law the executor 
holds the legal title in trust for the beneficiaries of the 
estate who are the beneficial owners of that property 
(Blood v. Kane, 130 N.Y. 514, 29 N.E. 994, and other cases 
cited, Govt. Br. 11). To disregard this distinction does not 
meet the issue in this case, i.e., is the concern of the Section 
with the qualifications of the ultimate beneficiary of pay- 
ment or is it concerned merely with the qualifications of the 
legal conduit? 

The decision below did not directly consider the ineligi- 
bility status of Norman and Pia, the ultimate beneficiaries. 
However, the court below ruled upon the eligibility issue 
by premising a construction of the successor-in-interest 
clause upon the assumption that Hermann was an eligible 
debt claimant (J.A. 33-34).* Although Maron relies upon 


2 Maron predicates his position upon the conjecture that Hermann, 
the original creditor, would have been entitled to claim under Sec- 
tion 34 2f he were alive (Maron Br. 12). No one disputes'that. But 
that is not the case before this Court for Hermann died prior to 
the vesting (J.A. 23-24). 

3 As pointed out above and in the opening brief, the Government 
does not believe that Hermann was a debt claimant inasmuch as he 
was dead on the date of vesting (Govt. Br. 9-10). 
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this construction (Maron Br. 12), he does not attempt to 
meet the arguments of the Government directed against the 
court’s failure to give effect to the vital phrase, ‘‘. . . or 
successors in interest by inheritance, devise, bequest, or 
operation of law of debt claimants, ...’’ (Govt. Br. 13-15). 

Maron does argue that payment to himself as executor is 
not barred by the Section since there were no ‘‘enemy 
interests’’ involved in the estate which could be vested.* 
(Maron Br. 8, 15.) This contention indicates a basic mis- 
understanding of Section 34. This particular Section was 
designed to ameliorate the effect of a vesting upon eligible 
American creditors of the vestee. It is concerned with in- 
dividuals who may be eligible to recover debts out of al- 
ready vested property. It is not concerned with the ves- 
tibility of enemy interests. Whether or not the interests 
of Norman and Pia are subject to the vesting powers is of 
no consequence. What is vital is whether or not under 
Section 34 Norman and Pia are eligible to receive payment 
of their claim thereunder and there is no dispute of the fact 
that they are not eligible. 

Although Maron claims every word in Section 34 was 
carefully considered (Maron Br. 13), he ignores the words 
relating to qualifications so far as ‘‘natural persons’’ are 
concerned, and misapplies legislative history, which is lim- 
ited both in language and scope to corporations (Maron 
Br. 14-15). The short answer is that the situation of an 
individual claiming as executor on behalf of the benefi- 
ciaries’ estate is not ‘‘exactly parallel’? (Maron Br. 15) to 
the situation of an American corporation. The status of an 


4 Based on Maron’s contentions (Maron Br. 3), which are not 
accurate. The announcement at page one of the Annual Report, 
Office of Alien Property (fiscal year ending June, 1947) was an 
announcement of policy and no more. It did not preclude a vesting 
of property acquired in 1950. The interests of Norman and Pia in 
the debt claim could have been vested prior to the Joint Resolution 
of October 19, 1951 (65 Stat. 451, 50 U.S.C.A. App. at p. XX). 
Bantel v. Brownell, 98 U.S. App. D.C. 257, 234 F. 2d 692, cert. den. 
352 U.S. 896. It was only after the effective date of the Joint Reso- 
lution that property interests acquired after December 31, 1946 
could not be vested. 
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American corporation is a separate category of Section 34 
and the quoted legislative history relates solely to corpora- 
tions. But, insofar as individuals are concerned, the eligi- 
bility qualifications clearly set forth in Section 34 specifi- 
cally provide that only Americans and long-time residents 
are entitled to receive payment of a debt. The ‘‘natural 
persons’’ of Maron, Norman, Pia, and Gerhardy, are cov- 
ered by these specific requirements and under these Nor- 
man and Pia are not eligible. 


Finally, the rule that the eligibility of the beneficial own- 
ers determines the extent of the executor’s recovery is 
not only applicable under Section 34, but the same under- 
lying policy can be found in Section 9(a) cases under the 
Act. (as amended, 40 Stat. 419, 50 U.S.C. App. See. 9(a)) 
(Govt. Br. 12-13). Even though Section 9(a) is not Section 
34 (Maron Br. 12-13), the reasoning implicit in these de- 
cisions is still apposite. Maron’s attempt to distinguish 
the cases on a ‘‘harmony’’ theory (Maron Br. 16) falls 
flat when we realize that Farmers Loan @ Trust Co. v. 
Hicks, 9 F. 2d 848, 853, cert. den., 269 U.S. 583, was decided 
in 1925 long before any ‘‘hasty’’ amendments could be 
enacted in 1941. In addition, the decisions on the eligibility 
issue (Govt. Br. 12-13) were not concerned with the har- 
mony problems mentioned by Maron (Maron Br. 16). 


Il. The Jurisdictional Issue 


A. The validity of the debt has never been reached ad- 
ministratively. Since the proceeding below was a 
review of a partial disallowance on the basis of ineli- 
gibility, the District Court was without jurisdiction 
in ordering payment of the debt. 


As Maron points out, Section 34(e) permits a Complaint 
for Review of a disallowance ‘‘in part’’ to be filed (Maron 
Br. 16). That is what was done herein. The administra- 
tive decision reached on the basis of a motion to dismiss 
because of ineligibility disallowed the claims only so far 
as it applied to Norman and Pia (J.A. 29). The partial 
grant of the motion to dismiss did not dismiss the action as 
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to the American beneficiary, Gerhardy (J.A. 29). Maron 
was faced with a partial final administrative disallowance 
on the basis of ineligibility since there was no further ad- 
ministrative remedy insofar as Norman and Pia were con- 
cerned. But Maron still had the rights of Gerhardy to 
protect and therefore had to go back for a determination of 
the merits of the debt, with the possibility of recovery for 
the benefit of the eligible beneficiary. 

These facts were recognized in paragraph 9 of the Com- 
plaint for Review (J.A. 31-32). Paragraph 9 states that 
the decision disallowed the claims in part as to certain 
beneficiaries on the ground of ineligibility. It then states 
that no further administrative remedy is available. Nat- 
urally, paragraph 9 should be read as a whole and that 
is just what the Attorney General did when he admitted 
the paragraph (J.A. 33). There is no support for Maron’s 
intimation (Maron Br. 16) that the Attorney General no- 
where said that this was not a complete and final adminis- 
trative determination of the existence of the debt, either 
as to the ineligible or as to the eligible beneficiaries. 

That the administrative office has never determined the 
debt issue is seen from the Decision of the Deputy Director 
(J.A. 29), even though there seems to be some dispute as 
to the meaning of the Deputy Director’s remand (Maron 
Br. 5, 19; Govt. Br. 3). To quote Maron, ‘‘. . . the Dep- 
uty Director did not remand the claim back for hearing but, 
assuming that the Chief of the Claims Section conceded 
the validity of the asserted debt, he ordered the claim sub- 
ject to final disposition upon termination of the trust .. .’’ 
(Maron Br..5). Maron says that the Deputy Director had 
assumed that the Chief had conceded the validity of the 
debt and so did not remand the claim for hearing but or- 
dered it subject to final disposition upon termination. Now, 
let us look at the words of the Deputy Director: ‘‘. .. 
[the claim] is remanded to the Chicf of the Claims Section 
to the extent that it is for the benefit of Edward Gerhardy. 
Assuming that the Chief of the Claims Section concedes 
the validity of the asserted debt, the claim will be subject 
to final disposition upon termination of the trust .. .”’ 
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(J.A. 29). The Deputy Director, in substance, stated that 
the claim was remanded to the Chief, who would reach an 
administrative decision as to the validity of the asserted 
debt by sending it through a hearing or by a summary al- 
lowance. If the Chief does not concede the debt by either 
procedure, Maron would be out of the action or else would 
appeal to the Director. But assuming that if, after follow- 
ing the proper procedure, the Chief does concede the val- 
idity of the asserted debt, then, says the Deputy Director, 
the claim should be held for final disposition upon trust 
termination. The Deputy Director spoke prospectively and 
Maron’s reading of the decision is erroneous. 

Maron claims that there is no genuine issue of fact in this 
ease (Maron Br. 18-21). One of the reasons is that at the 
time of vesting in 1951 the Attorney General ‘‘knew that 
Hermann had paid the premiums’’ (emphasis added) (Ma- 
ron Br. 20). Maron admits that many demands were made 
by the Office of Alien Property for additional proof of the 
debt (Maron Br. 18-19). In the next breath, he states that 
the existence and validity of the debt have never been 
seriously questioned (Maron Br. 19). Why then the many 
discussions and demands for additional proof? 

Another reason advanced to show there is no genuine 
issue of fact is that Maron had submitted to the Attorney 
General many facts (Maron Br. 18). Maron does admit 
that these ‘‘facts’’ which ‘‘. . . appear in the decision of 
the Hearing Examiner ... were only admitted by the 
Custodian for the purposes of the motion to dismiss and 
not for any other purpose ...’’ (Maron Br. 18). Even 
Maron must acknowledge that the administrative decision 
was not on the merits of the debt. In fact, the Hearing 
Examiner suggested that the decision be appealed by the 
Chief to the Director of the Office of Alien Property as a 
possible method which ‘‘might well obviate the trouble and 
expense of a hearing of this claim on its merits.’’ (J.A. 
28.) 

As Maron admits, cross motions for summary judgment 
do not warrant a summary judgment unless the facts are 
not genuinely disputed and one of the parties is entitled 
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to judgment as a matter of law on those facts. F.A.R. 
Liquidating Corp. v. Brownell, 209 F. 2d 375, 380 (Maron 
Br. 21). The record herein indicates that the Government 
has consistently denied the existence of the debt and 
merely admitted its existence for purposes of a motion to 
dismiss on the basis of ineligibility. 


Respectfully submitted, 


Datuas S. TownseEnD, 
Assistant Attorney General. 
GerorcE B. SEaRLs, 
Irwin A. SEIBEL, 
JouHn J. Pagak, 
Attorneys, Department of Justice, 
Washington, D. C., 
Attorneys for Appellant. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in a proceeding under Section 34 of the 
Trading with the Enemy Act for the payment of a debt 
owing by an enemy debtor out of the vested property of 
the debtor, a creditor who died prior to the vesting of his 
debtor’s property can be a debt claimant within the mean- 
ing of the Section? 

2. Whether the creditor’s executor, himself eligible, 
may obtain a full recovery of the debt claim even though 
the primary beneficiaries of the estate, who will receive 
the ultimate benefit of the recovery, are themselves in- 
eligible? 

3. Whether, in a Section 34(e) review of an adminis- 
trative determination of the issue of eligibility based 
upon a motion to dismiss, the District Court can order 


payment of a debt even though no administrative deter- 
mination was ever made as to the existence of the debt? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,109 


Herpert BRrownELL, Jz., Attorney General of the United 
States, as Suecessor to the Alien Property Custodian, 
Appellant, 
v. 


Pur J. Maron, Executor of the Estate of C. Hermann 
Scherf, deceased, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The judgment of the District Court was entered on 
July 9, 1957 (J.A. 3435). A notice of appeal was duly 
filed on July 25, 1957 (J.A. 35). The jurisdiction of 
this Court is invoked under 28 U.S.C. Sec. 1291. 


STATEMENT OF THE CASE 


This suit was instituted below under Section 34 of the 
Trading with the Enemy Act (60 Stat. 925, 50 U.S.C. 
App. Sec. 34), as amended, to review the partial disallow- 
ance of a debt claim by the Deputy Director of the Office 
of Alien Property. 

The case was decided administratively on the basis of 
a motion to dismiss (J.A. 17-18). The facts herein are 
taken largely from the decision of the Hearing Examiner 


(1), 
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(J.A. 18-29), and were, as that decision states, admitted 
only for the consideration and disposition of the motion 
to dismiss and not for any other purpose (J.A. 20). 

Alexander Scherf was a citizen and resident of Ger- 
many at all relevant times. He had a life insurance policy 
with the Mutual Life Insurance Company of New York 
for $30,000 (J.A. 5, 21). Beginning in 1939 the German 
foreign exchange laws made it impossible for Alexander 
to pay the premiums. His brother C. Hermann Scherf, 
an American citizen and resident, agreed to pay the 
premiums upon a promise of reimbursement by Alex- 
ander (J.A. 22). Hermann paid the premiums from 
1939 through 1950 (J.A. 22). In 1950 Hermann died 
and his executor, Philip J. Maron, paid the 1951 premium 
({J.A. 22-23). A total of $11,246.20 in premiums were 
paid and with interest the sum amounts to $15,617.33 
(J.A. 7, 22, 24). 

Aside from the claim against Alexander, Hermann left 
a net estate of approximately $85,000 over and above a 
reserve for administrative expenses and after payment of 
creditors (J.A. 25). By his will, Hermann left the 
residue of his estate in trust (J.A. 23-24). Under the 
terms of the will, the income and corpus will be paid to 
the testator’s niece and nephew, Pia and Norman Scherf, 
both of whom were citizens and residents of Germany 
from 1941 through 1947 (J.A. 21). In the event that 
Norman does not survive, the corpus of the terminating 
trust will be paid to a friend of the testator, Edward 
Gerhardy, an American citizen and resident.? 

By Vesting Order 17256, dated January 26, 1951, the 
Attorney General, acting under the authority of the 
Trading with the Enemy Act, vested as the property of 
Alexander, Pia, and Norman Scherf “the net proceeds 
due or to become due” under Alexander’s insurance pol- 
icy (J.A. 2-3). Under that vesting order the Attorney 
General collected approximately $16,000 (J.A. 19). 





1Since Alexander Scherf died in 1954 (J. A. 24), his interests 
under the trust may be disregarded. 
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The Administrative Proceedings 


In August 1951, Maron, as the executor, filed a notice 
of claim for reimbursement of the premiums paid on 
Alexander’s policy from 1939 to 1951, which with interest 
amounts to $15,617.33 (J.A. 5-11). 

The Chief of the Claims Section of the Office of Alien 
Property, taking as correct the facts alleged to establish 
the existence of a debt, moved to dismiss the claim as a 
matter of law on the grounds that Maron had only a 
bare legal title to the claim and that the persons bene- 
ficially interested were not at all times since December 
7, 1941 citizens or residents of the United States (J.A. 
17-18). 

The Hearing Examiner agreed with the Claims Sec- 
tion’s contention that Maron as executor held a bare 
legal title, that the beneficial owners of the debt must 
be persons themselves eligible as debt claimants, and 
that the German beneficial owners, Norman and Pia, were 
not eligible (J.A. 25-26, 28). Nevertheless, the Hearing 
Examiner refused to grant the motion because he was of 
the view that the claim was not subject to dismissal as 
a matter of law since Edward Gerhardy, who had a con- 
tingent interest in the claim, was a person eligible as a 
debt claimant (J.A. 28).? 

The decision was appealed to the Director of the Office 
of Alien Property. The Deputy Director approved the 
decision of the Hearing Examiner but modified the result 
by granting the motion to dismiss in part thereby denying 
the claim “to the extent that it is for the benefit of Pia 
and Norman Scherf” (J.A. 29). The Deputy Director 
then remanded the claim for hearing “to the extent that 
it is for the benefit of Edward Gerhardy” (J.A. 29). 


The District Court Proceedings 


In accordance with Section 34(e) which provides for 
review of an administrative disallowance in whole or in 


2 The denial was without prejudice to a renewal of the motion 
in event of a change in the factual situation (J.A. 29). 
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part, Maron filed a Complaint for Review with the Dis- 
trict Court (J.A. 30-32). The Attorney General filed an 
Answer (J.A. 32-33). Without more, each party then 
moved for summary judgment (J.A. 33). 

The District Court disagreed with the position of the 
Hearing Examiner and the Deputy Director of the Office 
of Alien Property that the executor must show that the 
persons holding the beneficial interests who will ultimately 
be paid the amount recovered are themselves eligible 
under Section 34. The District Court held that since the 
testator, Hermann, if living, would have been eligible 
under Section 34, Maron as executor of the estate is 
entitled to make claim and receive payment to the same 
extent as if the testator were alive (J.A. 33-34). Ac- 
cordingly, the District Court entered an order denying 
the Attorney General’s motion for summary judgment, 
and granting Maron’s motion for summary judgment 
(J.A. 34-35). 

Notwithstanding that the facts alleged in support of 
the existence of the debt were taken to be correct only 
for purposes of the motion to dismiss and that no 
administrative hearing was held on the merits of the 
debt, the order of the District Court did not remand the 
matter to the Office of Alien Property for a hearing on 
that issue but instead directed the Attorney General to 
pay Maron the amount of the claim (J.A. 35). The 
Attorney General filed a notice of appeal on July 25, 1957 
(J.A. 35). 


| STATUTES INVOLVED 


The relevant portions of Section 34 of the Trading 
with the Enemy Act (60 Stat. 925, 50 U.S.C. App. See. 34) 
are: 

See. 34. (a) Any property or interest vested in 
or transferred to the Alien Property Custodian (other 
than any property or interest acquired by the United 
States prior to December 18, 1941), or the net pro- 
ceeds thereof, shall be equitably applied by the Cus- 
todian in accordance with the provisions of this sec- 
tion to the payment of debts owed by the person who 
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owned such property or interest immediately prior to 
its vesting in or transfer to the Alien Property Cus- 
todian. No debt claim shall be allowed under this 
section if it was not due and owing at the time of 
such vesting or transfer, or if it arose from any 
action or transactions prohibited by or pursuant to 
this Act and not licensed or otherwise authorized 
pursuant thereto, or (except in the case of debt claims 
acquired by the Custodian) if it was at the time of 
such vesting or transfer due and owing to any per- 
son who has since the beginning of the war been con- 
victed of violation of this Act, as amended, sections 
1-6 of the Criminal Code (18 U.S.C. 1-6), title I of 
the Act of June 15, 1917 (ch. 30, 40 Stat. 217), as 
amended; the Act of April 20, 1918 (ch. 59, 40 Stat. 
534), as amended; the Act of June 8, 1934 (ch. 327, 
52 Stat. 631), as amended; the Act of January 12, 
1938 (ch. 2, 52 Stat. 3); title I, Alien Registration 
Act, 1940 (ch. 439, 54 Stat. 670); the Act of October 
17, 1940 (ch. 897, 54 Stat. 1201); or the Act of June 
25, 1942 (ch. 447, 56 Stat. 390). Any defense to the 
payment of such claims which would have been avail- 
able to the debtor shall be available to the Custodian, 
except that the period from and after the beginning 
of the war shall not be included for the purpose of 
determining the application of any statute of limita- 
tions. Debt claims allowable hereunder shall include 
only those of citizens of the United States or of the 
Philippine Islands; those of corporations organized 
under the laws of the United States or any State, 
Territory, or possession thereof, or the District of 
Columbia or the Philippine Islands; those of other 
natural persons who are and have been since the be- 
ginning of the war residents of the United States 
and who have not during the war been interned or 
paroled pursuant to the Alien Enemy Act (50 U.S.C. 
21); and those acquired by the Custodian. Legal 
representatives (whether or not appointed by a court 
in the United States) or successors in interest by 
inheritance, devise, bequest, or operation of law of 
debt claimants, other than persons who would them- 
selves be disqualified hereunder from allowance of a 
debt claim, shall be eligible for payment to the same 
extent as their principals or predecessors would 


have been. 
. * * * 
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(e) If the aggregate of debt claims filed as pre- 
seribed does not exceed the money from which, in 
accordance with subsection (d) hereof, payment may 
be made, the Custodian shall pay each claim to the 
extent allowed, and shall serve by registered mail, on 
each claimant whose claim is disallowed in whole or 
in part, a notice of such disallowance. Within sixty 
days after the date of mailing of the Custodian’s 
determination, any debt claimant whose claim has 
been disallowed in whole or in part may file in the 
District ‘Court of the United States for the District 
of Columbia a complaint for review of such disallow- 
ance naming the Custodian as defendant. Such 
complaint shall be served on the Custodian. The 
Custodian, within forty-five days after service on 
him, shall certify and file in said court a transcript 
of the record of proceedings in the Office of Alien 
Property Custodian with respect to the claim in ques- 
tion. Upon good cause shown such time may be ex- 
tended by the court. Such record shall include the 
claim as filed, such evidence with respect thereto as 
may have been presented to the Custodian or intro- 
duced into the record by him, and the determination 
of the Custodian with respect thereto, including any 
findings made by him. The court may, in its discre- 
tion, take additional evidence, upon a showing that 
such evidence was offered to and excluded by the 
(Custodian, or could not reasonably have been adduced 
before him or was not available to him. The court 
shall enter judgment affirming, modifying, or revers- 
ing the Custodian’s determination, and directing pay- 
ment in the amount, if any, which it finds due. 


STATEMENT OF POINTS 


1. The District Court erred in holding that the testa- 
tor, Hermann, who had died prior to the vesting of the 
enemy debtor’s property, was a debt claimant within the 
meaning of Section 34 of the Act. 

_ 2. The District Court erred in holding that the suc- 
cessor proviso of Section 34 was applicable and that the 
executor Maron was entitled to recover the alleged debt 
in full thereunder as legal representative of the deceased 
testator. 
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3. The District Court erred in failing to hold that 
both the legal and beneficial owners must be eligible in 
order for Maron to receive payment of a debt under 
Section 34. 

4. The District Court erred in exceeding its review 
jurisdiction of an administrative partial disallowance of 
a debt claim based upon a finding of ineligibility when 
the Court ordered payment of the alleged debt even 
though there never had been an initial administrative 
determination as to the existence of the debt. 


SUMMARY OF ARGUMENT 


Section 34 of the Trading with the Enemy Act pro- 
vides for payment of a debt owed, to Americans and long- 
time residents of the United States, at the time of vesting 
by the enemy debtor whose property was vested pursuant 
to the Act. 

Since both Norman and Pia were residents of Ger- 
many from 1941 through 1947, they were both personally 
ineligible under Section 34 of the Act. Maron is merely 
the executor of Hermann’s estate and Norman and Pia 
will benefit from any recovery awarded to Maron. Yet 
the District Court ordered full payment of the alleged 
debt to Maron. The Court assumed that the successor 
proviso of Section 34 was applicable and that under that 
proviso Maron was the legal representative of the “debt 
claimant,” Hermann. But Section 34 presupposes a vest- 
ing of the debtor’s property before there can be a debt 
claimant under Section 34 and inasmuch as Hermann 
died prior to vesting, he could not be a debt claimant. 
Therefore, Maron was not entitled to recover on the basis 
of Hermann’s non-existent status as a debt claimant be- 
cause the asset had passed to Hermann’s estate before 
the date of vesting. 

Maron claims as executor of Hermann’s estate and is 
holding title as a trustee for Norman, Pia and Gerhardy, 
the beneficiaries of the estate. Gerhardy, an American, 
is the only beneficiary personally eligible. Both the lan- 
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guage and legislative history of Section 34 indicate Con- 
gress was concerned with the identity of the persons ac- 
tually benefiting from the recovery. It limited recovery 
to American citizens and long-time residents of the United 
States, even to the point of requiring legal conduits to 
fall within that limited class. Therefore, Section 34 must 
be read as requiring that not only the executor be eligible 
but that the beneficiaries of the estate are themselves 
eligible. Thus, the claim must be disallowed insofar as the 
ineligibles will benefit. The mere interposition of an elig- 
ible executor should not affect the outcome any more 
than it would in a Section 9(a) suit wherein the extent 
of the executor’s recovery is measured in terms of the 
eligibility of those who will ultimately be paid the money. 

Bven if Hermann were a debt claimant and the suc- 
cessor proviso applicable, the fact remains that the 
ultimate beneficiary should be eligible within the pre- 
seribed limits of Section 34. To effectuate the intention 
of Congress, the phrase “legal representatives or succes- 
sors in interest” should be read as “legal representatives 
and successors in interest.” Accordingly, the District 
Court should not have ordered payment which would 
benefit the ineligibles, Norman and Pia. 

In any event, Maron had to prove there was a debt 
before he could recover for anyone’s benefit. The eligi- 
bility issue was decided administratively on a motion to 
dismiss and for purposes of that motion the existence of 
the debt was taken as true. But no administrative de- 
termination of the debt issue was ever made. 

The District Court was limited under Section 34(e) to 
a review of the eligibility issue. Therefore, the District 
Court exceeded its jurisdiction when it ordered payment 
of the debt, thereby implicitly deciding the validity of 
the debt. 
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ARGUMENT 


I. If the persons beneficially interested in an estate, and 
for whose ultimate benefit a debt claim under Section 
34 of the Act is prosecuted, are themselves not eligible 
under the Section, the mere fact that the executor of 
the estate is eligible does not warrant an order of 
payment which would benefit such ineligible persons. 


The scheme of Section 34 is clear. Any property vested 
under the Act is to be equitably applied to the payment 
of debts owed by the prevesting owner to a qualified in- 
dividual. No debt claim is to be allowed “if it was not 
due and owing at the time of such vesting .. .” Thus, 
the concern is with the debt claimant who was the credi- 
tor at the time of vesting. So far as herein relevant, 
Section 34(a) specifies that no debt claim is to be allowed 
except to American citizens and long-time residents of 
the United States. If, after the vesting, the creditor-debt 
claimant dies, provision is made for the institution of a 
claim if certain conditions are met. This eventuality is 
provided for in the last sentence of Section 34(a). That 
proviso reads as follows: 


... Legal representatives (whether or not appointed 
by a court in the United States) or successors in in- 
terest by inheritance, devise, bequest, or operation of 
law of debt claimants, other than persons who would 
themselves be disqualified hereunder from allowance 
of a debt claim, shall be eligible for payment to the 
same extent as their principals or predecessors would 
have been. 


The District Court assumed that the above quoted pro- 
viso was applicable to the instant case. It did so ap- 
parently on the theory that because Hermann had been 
a creditor of Alexander, he was also a debt claimant 
under Section 34 and since Maron was Hermann’s legal 
representative, he was likewise the legal representative of 
a debt claimant under Section 34. The vice of this rea- 
soning is that it assumes that Hermann was a debt claim- 
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ant under Section 34. However, Hermann died in 1950 
(J.A. 23). At the time of Hermann’s death, no prop- 
erty of Alexander, his debtor, had been vested. Thus, 
although Hermann may have been a creditor of Alex- 
ander, he was not, and never could be, a debt claimant 
under Section 34 because the Section does not come into 
operation until the debtor’s property is vested, in this 
case not until 1951 (J.A. 2-3, 24). Since Hermann was not 
a debt claimant under Section 34, his executor could not 
be said to be the “legal representative” of a debt claim- 
ant under the above quoted proviso of Section 34(a). 

That Congress was concerned in Section 34 with the 
creditors at the time of vesting is shown by statements 
in Senate Report 1839, 79th Cong., 2d Sess. referring to 
the situation as it would be if it were not for vesting: 
“The Custodian has emphasized to the committee that 
he is anxious to satisfy the proper claims of creditors 
and the committee concur in the view that there exists 
a strong moral obligation to satisfy them inasmuch as, 
but for the vesting of their debtors’ property, they would 
presumably have been able to pursue ordinary remedies 
against the debtors.” (Senate Report 1839 at p. 3-4.) 
In this case, Hermann, who died in 1950, could not have 
been pursuing “ordinary remedies” against the debtor in 
1951. Since the debt claim passed to Hermann’s estate 
by his death, but for the vesting of the debtor’s property 
his executor would have been pursuing, for the benefit of 
Norman, Pia and Gerhardy, these ordinary remedies 
against the debtor. It was Maron who filed the notice of 
claim as executor of the estate (J.A. 9, 19). 

Maron is a citizen and resident of the United States. 
As an individual and in his own right he would be an 
eligible debt claimant under Section 34 (J.A. 21). 
However, Maron claims, not in his own right, but as 
executor. As executor under the law of New York, Maron 
has a legal title to the personal property in the estate, 
but he holds that title as a trustee for the beneficiaries of 
the estate who are the beneficial or equitable owners of 
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the property.* Blood v. Kame, 130 N.Y. 514, 29 N.E. 994; 
Ward v. Newburgh Sav. Bank, 269 App. Div. 525, 56 
N.Y.S.2d 272, reversed on other grounds, 295 N.Y. 766, 66 
N.E.2d 173; In re Lurcy’s Estate, 207 Misc. 179, 136 N.Y. 
S.2d 549; In re Killough’s Estate, 148 Misc. 73, 265 N.Y. 
Supp. 301. 

The beneficial owners of the property, including the 
debt, in the trust established under the will of Hermann 
are Norman, Pia, and the American, Gerhardy. Insofar 
as the claim may benefit Gerhardy, if there is a debt, 
the claim should be allowed. But it is conceded that 
Norman and Pia are not citizens of the United States 
and that they were not resident in the United States 
from 1941-1946 (J.A. 21). Therefore, both Norman 
and Pia are ineligible claimants under the unambiguous 
words of Section 34. It is clear that both Norman and 
Pia would be unable to collect this claim or any debt 
claim under Section 34 in their own names. Yet no one 
questions that if the debt claim is collected it will be 
Norman and Pia who will benefit; Maron will serve as 
a mere conduit because of his fiduciary relationship to 
these beneficiaries of the estate of which he is the per- 
sonal representative. In re Albright’s Estate, 309 N.Y. 
126, 127 N. E. 2d 910. 

That Congress was concerned with the identity of the 
persons to whom the money actually would go, appears 
from the language of Section 34 and from its legislative 
history. The language of Section 34 not only specifies 
the nationality and resident status of original debt 
claimants but even carries over the qualification require- 
ments to the situation where one other than the original 
debt claimant would recover. Although this successor 
proviso will be discussed more fully below, it clearly in- 
dicates the concern of Congress that the persons who 
ultimately get the money should be Americans or long- 
time residents. Under this proviso, if an eligible debt 
claimant had died after filing his claim but before it 


3 Creditors of the testator are normally included within the 
class of beneficial owners, but herein they have been paid (J.A. 
25). 
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was allowed, and the succeeding owner was, for example, 
a citizen and resident of England that successor could 
not recover for he would be within the class of persons 
“themselves disqualified hereunder.” 

This concern of Congress with the nationality and 
residence of those persons who would actually benefit 
from the allowance of debt claims is further evidenced in 
the legislative history of Section 34. Congress intended 
to see that American creditors were paid and that foreign 
creditors were excluded. Senate Report No. 1839, 79th 
Cong., 2d Sess., pp. 4, 5; House Report No. 2398, 79th 
Cong., 2d Sess., pp. 9, 11. In those reports Congress 
stated that aliens who had been residents of the United 
States at all times since the beginning of the war would 
be permitted to recover only if they meet other qualifica- 
tions. However, the Senate Report stated (p. 5): 


The committee do not believe it appropriate to 
extend this relief to resident aliens more recently 
arrived or to non-resident aliens . . . to permit all 
friendly aliens to file debt claims might seriously re- 
duce the general surplus of enemy assets available 
to this Government for ultimate disposition in the 
general public interest. 


So, according to that Report, if the money was not needed 
to pay long-time American residents, Congress preferred 
that it should be retained for other disposition.* 
Furthermore, in suits under Section 9(a) of the Act 
(as amended, 40 Stat. 419, 50 U.S.C. Appendix, ‘Sec. 9(a)), 
the courts have not permitted the status of an executor or 
trustee or other fiduciary as a non-enemy under the Act 
to be the test of recovery. Rather they have measured 
the extent of the fiduciary’s recovery in terms of the 
eligibility of the persons who will ultimately be paid the 
money. Farmers’ Loan & Trust Co. v. Hicks, 9 F.2d 848, 





*Congress has made other dispositions of such funds in the 
War Claims Act of 1948, as amended, 62 Stat. 1240, 50 U.S.C. 
Appendix Sec. 2001 et seq. See, A. Gusmer, Inc. v. McGrath, 90 
U.S. App. D. C. 372, 196 F.2d 860, certiorari denied, 341 U.S. 
831. 
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853 (C. A. 2), certiorari denied, 269 U. S. 583; Cordero 
¢. United States, 111 F. Supp. 556, 558 (S.D. N.Y.), af- 
firmed, 211 F.2d 90 (\C. A. 2); Public Admmistrator, etc. 
v. McGrath, 104 F. Supp. 834, 836 (S.D. N.Y.) ; Central 
Hanover Bank & Trust Co. v. Markham, 68 F. Supp. 829, 
831 (S.D. N-Y.). 

The District Court disregarded the fact of beneficial 
ownership by the ineligibles, Norman and Pia. In its 
holding that the executor was entitled to payment, the 
District Court in effect sanctioned a payment to persons 
who themselves would have been ineligible to recover had 
they filed claims as successors in interest. Norman and 
Pia are of the class of people Congress designated not 
eligible to recover under Section 34. The mere inter- 
position of an executor or other fiduciary with a bare 
legal title should not affect the outcome here any more 
than it would in a suit under Section 9(a). 

But let us assume, for the moment, that the District 
Court was correct in its premise that the deceased Her- 
mann was a debt claimant. This assumption poses the 
situation in which a person who is a debt claimant at 
the critical time dies prior to payment of his claim. In 
such an instance, the proviso in the last sentence of Sec- 
tion 34(a), quoted above, becames operative. No one 
questions the fact that Congress has provided additional 
barriers to a Section 34 allowance in those instances in 
which the debt claimant dies prior to payment. Before 
a recovery can be had, the successors must not only prove 
that the predecessor was eligible, but must also prove 
that they themselves are eligible. The point of departure 
is whether, within the meaning of the proviso, the suc- 
cessors are those holding legal title or those holding the 
beneficial interests. 

In reaching its conclusion, the District Court failed 
to note the phrase “ ... or successors in interest by 
inheritance, devise, bequest, or operation of law of debt 
claimants,... ” We submit these words are vital to 
an understanding of the proviso. The proviso reads that 
legal representatives or successors in interest of debt 
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claimants other than those disqualified hereunder from 
allowance of a debt claim may be eligible to the same 
extent as their predecessors. ‘The vital question in con- 
struing this proviso is whether the word “or” should b* 
read “either . .. or” or whether it should be read as 
“and.” It has been established as a general rule th:t 
“and” is frequently substituted for the word “or” in a 
statute so as to effectuate the legislative intent. Umited 
States v. Fisk, 3 Wall. 445, 447; People v. Rice, 138 N.Y. 
151, 33 N.E. 846, 847; 2 Sutherland, Statutory Comstruc- 
tion (3d ed. 1943), p. 451. As discussed in detail above, 
the concern of Congress was with those who would ulti- 
mately receive the proceeds of any debt claim allowance. 
In order to be consistent with this intent, it is submitted 
that the word “or” must be read as “and.” 

Logically no other conclusion is supportable. If “or” 
should be read “either ... or,” how can the qualification 
of eligibility on the part of a legal representative ‘be ex- 
plained? No one even suggests he holds for his own 
benefit. Yet Congress was so concerned with non-Amer- 
ican interests, that it required even the legal conduit 
to be eligible in his own right before he could collect 
(assuming the least questionable situation) for the bene- 
fit of Americans a debt which was once owed to an 
American. In spite of this clear expression, Maron would 
have us believe that as soon as the legal conduit qualifies, 
nothing else matters. He to whom the funds go could be 
a known war-criminal. 

That Congress intended that the designation “legal 
representatives” and “successors in interest” be read in 
the conjunctive is seen from a statement made one page 
before its discussion of Section 34 regarding an almost 
identical phrase in another portion of the bill. Congress 
said these words place “ .. . legal representatives by in- 
heritance, device, bequest, or operation of law, in the same 
position as their principals or predecessors as regards 
qualification . . . Such representatives and successors, 
however, must themselves be in an eligible class.” House 
Report 2398, 79th Cong., 2d Sess., pp. 8, 25 [emphasis 
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added]. The same underlying concept applies to Sec- 
tion 34. 

Since Section 34 excludes from recovery the class of 
individuals within which Norman and Pia fall, even if 
the suecessor proviso is operative, the District Court erred 
in holding that appellee was eligible and thereby award- 
ing a recovery which is for the benefit of these non-eligible 
Germans. The decision of the Deputy Director was cor- 
rect and should be affirmed. 


II. In any event, the District Court exceeded its juris- 
diction when it ordered payment of the debt. 


In order to obtain a recovery in this Section 34 debt 
claim, Maron was required to establish that: (1) there 
was a debt due and owing at the time of vesting; and 
(2) the fact that the ultimate beneficiaries themselves 
were not eligible did not affect the recovery of Maron 
as executor. The se } ad issue, eligibility, has been reached 
on its merits. Bul’ the first issue, the existence of the 
debt, has never been tried on the merits and has been 
admitted only for purposes of the motion to dismiss. 

The eligibility issue was decided administratively on 
the basis of a motion to dismiss. Even though the Hear- 
ing Examiner found Norman and Pia to be ineligible, he 
denied the motion to dismiss on the ground that Gerhardy 
was eligible. The Deputy Director approved the decision 
of the Hearing Examiner but modified the result by deny- 
ing the claim to the extent it was for benefit of ineligibles, 
Norman and Pia. The Deputy Director then remanded 
the claim “ ... to the extent that it is for the benefit 


of Edward Gerhardy.” No administrative determination - 


was ever made as to the existence of the debt. 

Maron then filed a Complaint for Review of the Deputy 
Director’s Decision on the motion to dismiss. This Com- 
plaint for Review was filed under Section 34(e) of the 
Act which granted to the District Court review jurisdic- 
tion of the administrative decision concerning eligibility. 

A reading of Section 34(e) makes it obvious that the 
jurisdiction granted to the District Court was one of 
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review and only of review. The District Court was em- 
powered to take additional evidence only if it was re- 
fused by the Custodian or if it was newly discovered 
evidence. The underlying premise is that first there had 
been a hearing on the merits of the debt. 

That Congress intended that an administrative deter- 
mination of the merits of the debt be made initially is 
also indicated by the legislative history. Senate Report 
1839, 79th Cong., 2d Sess., pp. 6, 7-8; House Report 2398, 
79th Cong., 2d Sess., pp. 12, 14. Therein, the Senate 
Report states that the Custodian i is to examine and deter- 
mine all debt claims and goes on to discuss a suggestion 
that a time limit be placed upon such administrative action 
so that thereafter the claimant could sue in a District 
Court. The Report emphatically rejected such a pro- 
posal since one undesirable result would be that“... 
claims would be adjudicated in the first instance in the 
courts ...” (Senate Report, at p. 6). The Report goes 
on to state that the claimant’s day in court would follow 
by way of review of the Custodian’s determination. In 
discussing the review proceedings, Congress said: 


" . any person aggrieved by a disallowance 
(whether complete or partial) may file his complaint 
for review with the court. The review is on the rec- 
ord of proceedings before the Custodian; but the 
court may examine both the facts and law disclosed 
by such record and, in addition, may take additional 
evidence if such evidence was offered to and excluded 
by the Custodian or could not reasonably have been 
presented to him or was not available to him. It is 
the committee’s belief that the suggested procedure 
represents an appropriate balance between a complete 
trial de novo, on the one hand, and finality of the 
Custodian’s determinations of fact (if supported by 
evidence), on the other.” (Senate Report, at p. 7-8). 


Since Section 34 does not give the District Court trial 
de novo jurisdiction, the Court was without jurisdiction 
when it implicitly based its decision upon the validity of 
the debt itself in ordering payment of the alleged debt. 
Therefore, even if the District Court was correct in hold- 





= 


17 


ing that the executor is eligible to recover in full even 
though the primary beneficiaries are ineligible, this Court 
should reverse the order to pay the specific sum and re- 
mand to the Office of Alien Property for a hearing on the 
merits of the debt itself. 


CONCLUSION 


Maron, as executor, is not entitled to an allowance of the 
debt claim insofar as it benefits the ineligibles, Norman and 
Pia. Therefore, the judgment of the District Court should 
be reversed. In any event, since the District Court ex- 
ceeded its jurisdiction by ordering payment of the debt 
before any administrative determination had been made 
on the merits of the debt itself, the order of payment 
should be vacated and the issue remanded to the Office of 
Alien Property. 
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